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DECISION AND ORDER
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On June 4, 1998, Administrative Law Judge Howard |.
Grossman issued the dtached decision. The Respondent
filed exceptions and a supporting brief, the Acting Gen-
eral Counsel and the Charging Party Union filed answer-
ing briefs, and the Respondent submitted a reply brief to
the two answering briefs. Additionally, the Acting Gen-
eral Counsel filed cross-exceptions to the judge's deci-
sion, to which the Respondent filed an answering brief.

The National Labor Relations Board has delegated its
authority in this proceeding to athree-member panel.

The Board has considered the decision and the record
in light of the exceptions and briefs' and has decided to
affirm the judge’s rulings, findings? and conclusions as
modified below, to modify the remedy,? and to adopt the
reco‘[nmended Order as revised and set forth in full be-
low.

! The Respondent has requested oral argument. The request is c&
nied as the record, exceptions, and briefs adequately present the issues
and the positions of the parties.

2 The Respondent has excepted to some of the judge’s credibility
findings. The Board's established policy is not to overrule an adminis-
trative law judge's credibility resolutions unless the clear preponder-
ance of al the relevant evidence convinces us that they are incorrect.
Sandard Dry Wall Products, 91 NLRB 544 (1950), enfd. 188 F.2d 362
(3d Cir. 1951). We have arefully examined the record and find no
basis for reversing the findings.

® The Acting General Counsel, in his cross-exceptions, has urged the
Board to modify the judge’s remedy to require the Respondent to re-
quest that Medforce, aDivision of MJP, Inc.,an agency from which the
Respondent obtains temporary employees, remove from its files any
references to the Respondent’s unlawful conduct in causng Medforce
to remove employee Toni Hill from temporary employment at the
Respondent’ s Midtown facility. Because we adopt the judge’s finding
that the Respondent violated Sec. 8(a)(3) of the Act by causing Hill's
removal from her job at Midtown, we grant the Acting General Coun-
sel’ s cross-exception and include this provision in the remedy.

* We shall issue anew Order and notice to reflect our decisioninin-
dian Hills Care Center, 321 NLRB 144 (1996); our modification (upra
a fn. 3) in the remedy regarding Hill's discharge from the Respon-
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We adopt the judge’s findings that the Respondent en-
gaged in widespread 8(a)(1) violations, except we clarify
his findings regarding the Respondent’s unlawful threats
and we reverse his findings that the Respondent unlaw-
fully promised benefits to employees. We further adopt
the judge’ s findings that the Respondent violated Section
8(a)(3) and (1) by discharging employees Toni Hill,
Ethel Husband, Brenda Kirk, Carl Langham, and Carla
Wiggins and violated Section 8(a)(3), (4), and (1) by
discharging employee Elaine Collins. For the reasons
stated below, we agree with the judge that the circum-
stances of this case, and particularly the egregiousness of
the Respondent’ s conduct, warrant the issuance of a Gis-
sel® bargaining order and that, therefore, the Respondent
also violated Section 8(a)(5) and (1) of the Act by refus-
ing to bargain with the Union on April 18, 1996,° when
the Union requested bargaining based on a card majority.
Contrary to the judge, we shall not require the Respon-
dent to reimburse the Charging Party Union for litigation
expenses incurred in connection with this proceeding.

1. Regarding the Respondent’s alleged threats, the evi-
dence shows that its dietary manager and admitted -
pervisor, Sonya O’ Shea, told employee Langham that the
Respondent would “sell the place first” before it bar-
gained with the Union. We agree with the judge that
O’ Shea' s remarks constituted an unlawful threat of plant
closure as alleged in the complaint.

Furthermore, O’ Shea told employee Alma Hayward
that, in the event of a strike, the Respondent would not
have to hire all the strikers back. O’ Shea also stated: “I
can just hire me [sic] a whole new staff of people”; that
the striking employees could be out of work for “no tell-
ing how long”; and that the Respondent did not have to
bargain with the Union. Hayward credibly testified that
O’ Shea repeated the same message at a meeting that 18—
20 employees attended. With respect to these statements,
the complaint alleged that, in April 1996, O’ Shea vio-
lated Section 8(a)(1) by threatening employees with dis-
charge and by advising them that it would not bargain
with the Union if they selected the Union as their bar-
gaining representative. We adopt the judge’ s finding that
the Respondent unlawfully told employees that it would
not have to bargain with the Union. Although the judge
made no specific finding in his decision that, as alleged

dent’s Midtown facility; our clarification (infra) of the judge' sfindings
that the Respondent made unlawful threats; our reversal (infra) of the
judge' s findings that the Respondent made unlawful promises of bene-
fit; our conclusion (infra), contrary to the judge, that it is inappropriate
to require the Respondent to pay the Union’s litigation expenses here;
and our recent decision in Ferguson Electric Co., 335 NLRB No. 15
(2001).

® NLRB v. Gissel Packing Co., 395 U.S. 575 (1969).

© All dates arein 1996, unless otherwise noted.
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in the complaint, O’ Shea also threatened employees with
discharge, his Conclusions of Law and provisions for it
in his recommended Order and notice reflect this viola-
tion. Based on Hayward's credited testimony, we find
that the precise 8(a)(1) violation committed through
O’ Shea's comments was that the Respondent threatened
not to rehire any employee who engaged in protected
strike activity.” Moreover, the Respondent reinforced
this threat by telling employees that it would refuse to
bargain with the Union, thereby conveying the message
that a strike was the likely result of unionization and that
employees would lose their jobs through striking. The
Respondent’s proven threat not to rehire strikers is
closely related to the complaint allegations of threats to
discharge, and the issue was fully and fairly litigated®
We shall therefore modify the judge’'s Conclusions of
Law, recommended Order, and notice to reflect the viola-
tion found here.

Finally, the Respondent’s director of nursing and
admitted supervisor, Joan Branning, told a group of
about 30 employees that if the Union came in the Re-
spondent could no longer be lenient with employee prob-
lems, such as children or flat tires, that resulted in
absence or tardiness. Branning said that the Respondent
would not accept these excuses and that employees
“would be written up and just dismissed without giving it
a second thought.” We adopt the judge’s finding that, as
alleged in the complaint, Branning’s remarks unlawfully
threatened employees with the loss of current benefits.
However, because the judge failed to reflect this finding
in his Conclusions of Law or include a provision cover-
ing it in his recommended Order and notice, we shall
modify each of them accordingly.

2. The judge found that the Respondent violated Sec-
tion 8(a)(1) of the Act on three occasions when its vice
president and co-owner, Bill Roberts, allegedly offered
promises of benefit to employees if they rejected union
representation. Employee Alexis Dean testified that, in
May, she and Roberts had a conversation about the orga-
nizing campaign and he made the following emarks
about the prospects for collective bargaining:

Then he said they couldn’t make him agree to anything;
that the only thing that he agree [sic] to that they was
up against he[sic]l—wasthe insurance and then later on
he probably would givearaise. And that wasall.

About May 7 or 8, Roberts asked employee April Ford
whether she would help him and vote “No.”® Roberts said

" SCA Services of Georgia, 275 NLRB 830, 854 (1985).

8 Baytown Sun, 255 NLRB 154 fn. 1 (1981).

® We adopt the judge's finding that Roberts inquiry contituted a
coercive interrogation.

that Ford would not be sorry if she did. Subsequently, on
July 3, the Wall Street Journal published an article relating
to the union election campaign at the Respondent’s facility.
The story, in pettinent part, described Roberts' reaction to
the organizing campaign asfollows:

These days, Mr. Roberts is trying to sweeten the pot,
offering workers a 50-cent raise and a health plan.
“We should have had some health plan sooner, even
thoughit’svery expensive,” hesays.

We reverse the judge's findings that the Respondent
made promises of benefit for the reasons that follow.
First, regarding Roberts conversation with Dean in
April, we find that the comments attributed to Roberts to
be nearly incomprehensible. Further, contrary to the
judge, we do not find that these remarks, even when
viewed in conjunction with the Respondent’s other
unlawful conduct, establish that he was offering benefits
to employees in return for their rejection of union repre-
sentation. To the extent that the credited comments may
be understood, they are equally susceptible to the inter-
pretation that the Respondent would agree to improve
benefits within the framework of negotiations.

Second, we conclude that Roberts' remarks to Ford
were too vague to rise to the level of an unlawful prom-
ise of benefits. And, third, Roberts comments as -
ported in the Wall Street Journal article also do not con-
stitute a violation. The record fails to establish that any
of the unit employees either read or were even aware of
the article in which the alleged unlawful comments g-
peared. In the absence of a showing of such awareness,
we do not find that the article had a tendency to interfere
with, restrain, or coerce employees in the exercise of
their Section 7 rights. Moreover, the particular state-
ments concerning offering employees a wage raise and
health plan, on which the judge relied in finding a prom-
ise of benefit, are not direct quotes attributable to Rob-
erts.

In sum, we conclude that the Acting General Counsel
has not met his burden of showing that the Roberts
unlawfully promised employees increased wages or
benefits in any of these instances. Accordingly, we dis-
miss these complaint allegations.

3. We agree with the judge that a Gissel bargaining or-
der is necessary to remedy the effects of the Respon-
dent’s widespread unfair labor practices. In Gissel, the
Supreme Court “identified two types of employer mis-
conduct that may warrant the imposition of a bargaining
order: ‘outrageous and pervasive unfair labor practices’
(‘category I') and ‘less extraordinary cases marked by
less pervasive practices which nonetheless still have the
tendency to undermine majority strength and impede the
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election processes (‘category 11').”*° The Court found
that, in fashioning a remedy for category Il cases, the
Board can take into account the extensiveness of an en
ployer’s unfair labor practice violations in determining
whether the “possibility of erasing the effects of past
practices and of ensuring a fair dection . . . by the use of
traditional remedies, though present, is slight and that
employee sentiments once expressed through cards
would, on balance, be better protected by a bargaining
order.” !

In adopting the judge’s recommendation that the Re-
spondent’s unfair labor practices here warrant the issu-
ance of a Gissel bargaining order, we conclude, for the
reasons stated below, that the Respondent’s unlawful
conduct demonstrates that the holding of a fair election
in the future would be unlikely and that the “employees’
wishes are better gauged by an old card majority than by
a new election.”** We find that this case falls within
category |l regarding which the Court has stated that the
Board “can properly take into consideration the exten-
siveness of an employer’s unfair labor practices in terms
of their past effect on election conditions and the likeli-
hood of their recurrence in the future.”*3

As the Court mandated in Gissel, we have examined
the severity and extensiveness of the Respondent’s unfair
labor practices and the likelihood that the coercive d-
fects of these past practices would be erased by the use of
traditional remedies. The evidence in this case shows
that, shortly after the Union filed the petition in the rep-
resentation case and demanded recognition on April 18,
the Respondent embarked on a course of unlawful con-
duct clearly designed to dissipate majority support for the
Union. Thus, the Respondent directed that its managers
and supervisors systematically interrogate the unit en
ployees concerning their union sentiments. We have
adopted the judge’ sfindings that 15 instances of coercive
interrogations resulted from the Respondent’s antiunion
campaign. The Respondent’s misconduct here also n-
cluded “hallmark” violations of the National Labor Rela-
tions Act, such as threatening to discharge employees
who exercised their Section 7 right to strike, threatening

10 Charlotte Amphitheater Corp. v. NLRB, 82 F.3d 1074, 1077 (D.C.
Cir. 1996) (quoting Gissel, 395 U.S. a 613-614).

M Gissel, supra at 613, 614-615; Cassis Management Corp., 323
NLRB 456, 459 (1997), enfd. mem. 152 F.3d 917 (2d Cir. 1998), cert.
denied 525 U.S. 983 (1998).

'2 Charlotte Amphitheater Corp. v. NLRB, 82 F.3d at 1078.

The Respondent does not dispute the judge’s finding that the Union
had obtained valid authorization cards from 82 of the 147 unit employ-
ees and thus legitimately claimed to represent a majority of the bargain-
ing unit when it requested recognition from the Respondent on April
18, 1996.

13 Gissel, supra at 614.

to sell the nursing home to avoid bargaining with the
Union, and discharging six employees because of their
union activities!* The Respondent discharged Hill the
day after she complained that the Respondent was not
bargaining in good faith during a mock bargaining ses-
sion, and it later caused Medforce, an employment
agency that provides temporary employees for the Re-
spondent, to remove Hill from her assignment at another
of the Respondent’s facilities. Further, the Respondent
discharged employees Collins, Husband, Langham, and
Wiggins immediately after they donned union buttons
expressing their support for the organizing campaign.’®

The Respondent also committed other serious and per-
vasive unfair labor practices. It established a discrimina-
tory no-access rule permitting procompany employees to
leave their work stations and handbill on company prop-
erty, while prohibiting prounion employees from engag-
ing in similar conduct; informed employees during mock
bargaining sessions that it would be futile to select the
Union as their bargaining representative, and that it
would not bargain with the Union if selected; engaged in
surveillance of employees’ union activities by the use of
video cameras and a private police force; promulgated a
rule prohibiting employees from wearing clothing e-
flecting union membership; charged an employee for
prescriptions that she had previously received for free
after she discussed the Union with management; and
offered the Union an increase in wages and benefits for
unit employees if it promised not to file further unfair
labor practice charges or postelection objections®

The Board has held that, where a substantial percent-
age of employees in the bargaining unit is directly d-
fected by an employer’s serious unfair labor practices,
the possibility of holding a fair election decreases’’
Here, the Respondent’ s serious unfair labor practices had
a direct impact on a dgnificant portion of the approx-
mately 135 bargaining unit employees. Thus, O Shea
made her threat to discharge employees who went on
strike in a meeting that 18-20 employees attended; Bran-

1% “Hallmark” violations, as described by the court in NLRB v. Ja-
maica Towing, 632 F.2d 208, 216 (2d Cir. 1980), are highly coercive
violations that include plant closure or threat of plant closure, conferral
of benefits, discharge, or threa of discharge, and the use of forcein an
attempt to discourage union activity.

*® The Respondent also retaliated against Collins because she testi-
fied on the Union’s behdf at a Board hearing in the representation case.

18| n contrast to the allegation which we have dismissed pertaining to
remarks in the Wall Street Journd by the Respondent’s vice president
and co-owner, Bill Roberts, the letter offering increased wages and
benefits in exchange for refraining from filing unfair labor practice
charges or objections was widely disseminated throughout the unit.

1" See, eg., M.J. Metal Products, 328 NLRB 1184 (1999); Bonham
Heating & Air Conditioning, 328 NLRB 432 (1999), application for
consent judgment granted 230 F.3d 1359 (6th Cir. 2000).
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ning threatened 30 employees with the loss of benefitsin
a meeting with top management present; Smith informed
employees at a general meeting at which the Respondent
demonstrated mock bargaining that the Respondent
would not bargain in good faith; and the Respondent
discharged six union adherents. There were also 15
separate instances of unlawful interrogation. Signifi-
cantly, the Respondent’s installation of video cameras at
itsfacility so that it could engage in surveillance of union
activities interfered with the Section 7 rights of every
employee who reported for work during the organizing
campaign.

The coercive effect of the Respondent’s unlawful a-
tivities is undeniable. The Respondent’s widespread and
egregious violations occurred throughout the 3month
period between the filing of the petition and the election
date. Its systematic interrogation of the unit employees
began shortly after the Union filed the petition. Within 2
weeks of that date, the Respondent discharged Hill in
retaliation for her conduct at the mock bargaining ses-
sions. The discharges of four more employees followed
Hill’s by 2 more weeks. This conduct “goes to the very
heart of the Act” and is not likely to be forgotten by &-
ther the employees suffering the unlawful discharges or
those who remained part of the work force!® The Re-
spondent’s quick retaliation against union supporters and
an employee who simply shared with management her
interest in learning more about the Union clearly estab-
lishes that the Respondent was “willing to go to extraor-
dinary lengths in order to extinguish the union organiza-
tional effort” and that employees risked their jobs and
livelihood if they persisted in their union support.”®

The severity of the Respondent’s conduct is height-
ened by the involvement of high-ranking officials. The
evidence shows that the Respondent’s co-owner, Steve
Roberts, personally engaged in a series of coercive inter-
rogations, hired a private police force and directed the
installation of video cameras in order to engage in sur-
veillance of employees’ union activities, promulgated a
rule prohibiting employees from wearing clothing bear-
ing union insignia, and unlawfully discharged employees
Langham and Wiggins. Also, Roberts' sister, Suzanne
Hughes, the Respondent’s administrator and another
owner, personaly interrogated an employee, offered
wage increases and benefits to employees if the Union
agreed not to file charges or election objections, and ter-
minated employees Collins and Kirk. The antiunion
message that Roberts and Hughes communicated to em-

8 NLRB v. Entwistle Mfg. Co., 120 F.2d 532, 536 (4th Cir. 1941).
19 Consec Security, 325 NLRB 453, 454 (1998), enfd. 185 F.3d 862
(3d Cir. 1999).

ployees as the Respondent’s owners was ‘highly coer-
cive and unlikely to be forgotten.” %

Although we are ordering that the Respondent reinstate
the six discharged employees and provide them with
backpay in order to make them whole for the Respon-
dent’s unlawful conduct, these remedies are not likely to
erase the coercive and lingering effects of the violations.
Neither the reinstated discriminatees nor those employ-
ees whose employment tenure continued without inter-
ruption but who witnessed the lengths to which the Re-
spondent was willing to go to extinguish the organizing
efforts would likely risk incurring the Respondent’s
wrath and a period of unemployment by engaging in un-
ion activities®* Indeed, as the judge found, the Respon-
dent itself reinforced this message: it told its employees
that it would not reinstate the discriminatees unless a
Federal judge put agun to its head.

These discharges and threats to sell the facility, to
eliminate benefits, and not to rehire strikers are “hall-
mark” violations. As noted by the court in Jamaica Tow-
ing, such violations “will support the issuance of a Gissel
order unless some significant mitigating circumstance
exists.”? The Board traditionally does not consider pas-
sage of time and turnover among bargaining unit em-
ployees in determining whether a bargaining order is
appropriate, but rather assesses the appropriateness of
this remedy based on the situation at the time the unfair
labor practices were committed?®> These issues, how-
ever, have concerned some courts in denying enforce-
ment of our Gissel orders? In this case, the Respondent
does not claim that a Gissel order is unwarranted because
of the passage of time between its unfair labor practices
that justify this remedy and the issuance of our decision,
or because of intervening turnover of employees or
changes in management. Nor is there evidence here of

2°|d. at 455.

21 M.J. Metal Products, supraat fn. 18, 1187 (1999).

22 NLRB v. Jamaica Towing, supra at fn. 16, 212; see a so Garvey
Marine, Inc., 328 NLRB 991, 993 (1999), enfd. 245 F.3d 819 (D.C.
Cir. 2001).

% salvation Army Residence, 293 NLRB 944, 945 (1989), enfd.
mem. 923 F.2d 846 (2d Cir. 1990).

% For example, the District of Columbia Circuit has stated that to
justify the imposition of a Gissel bargaining order, the Board must find
that a bargaining order is necessary at the time it isissued and support
its finding with a “reasoned explanation that will enable [the reviewing
court] to determine from the Board's opinion (1) that it gave due con-
sideration to the employees’ section 7 rights, which are, &fter all, one of
the fundamental purposes of the Act, (2) why it concluded that other
purposes must override the rights of the employees to choose their
bargaining representatives and (3) why other remedies, less destructive
of employees' rights, are not adequate.”

Flamingo Hilton-Laughlin v. NLRB, 148 F.3d 1166, 1173 (D.C. Cir.
1998) (emphasisin original), quoting NLRB v. Charlotte Amphitheater,
fn. 12, supra at 1078 (citations omitted).
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any substantial turnover of management or employees,
other than that caused by the Respondent’s unlawful dis-
charge of six employees® Indeed, the record shows
that, as of June 4, 1998, when the judge issued his deci-
sion, the Respondent’s owners, Steven Roberts and Suz-
anne Hughes, still held the same positions they occupied
when the unfair labor practices occurred between April
and July 1996. The passage of time between the Union’s
election campaign and our decision today, though regret-
table, does not detract from the necessity for restoring the
status quo ante regarding the employees’ desires for un-
ion representation that the Respondent dissipated through
unfair labor practices?® The Board has repeatedly held
that the validity of a Gissel order depends on an evalua-
tion of the situation as of the time the employer commit-
ted the unfair labor practice violations® We therefore
find that issues regarding passage of time and changed
circumstances are not pertinent here: significantly, the
Respondent has not raised them and the record is silent
on these points®

In finding that the Respondent’s disregard for the Act
warrants a Gissel order, we have also examined the -
propriateness of this remedy under the circumstances
existing at the present time and we have considered the
inadequacy of other remedies?®® We have also given
serious consideration to the employees freedom to exer-
cise their Section 7 right to choose or reject union repre-
sentation. In Gissel, the Court specifically rejected the
argument that a bargaining order is a punitive remedy
that “needlessly prejudices employees Section 7
rights.”® The Court stated:

If an employer has succeeded in undermining aunion’s
strength and destroying the laboratory conditions nec-
essary for afair eection, he may see no need to violate
a cease-and-desist order by further unlawful activity.
The damage will have been done, and perhaps the only

%5 «|t would defy reason to permit an employer to deflect a Gissel
bargaining order on the ground of employee turnover when that turn-
over hasresulted from the enployer’s unlawful discharge]s].”

NLRB v. Balsam Village Management Co., 792 F.2d 29, 34 (2d Cir.
1986).

zj Sdee e.g., Salvation Army Residence, supraat fn. 24, 945.

Id.

%8 The District of Columbia Circuit made clear in Charlotte Amphi-
theater that it is a respondent’s responsibility to bring to the Board's
atention evidence of changed circumstances that would mitigate the
need for a bargaining order. Thus, the court stated that, beforeissuing a
bargaining order, “the Board has no affirmative duty to inquire whether
employee turnover or the passage of time has attenuated the dfects of
earlier unfair labor practices” 82 F.3d at 1080. See also Traction
Wholesale Center Co, 328 NLRB 1058 (1999), enfd. 216 F.3d 92, 108
(D.C. 2000).

2 Garvey Marine, Inc., 328 NLRB at fn. 23, 1021.

%0395 U.S. at 612.

fair way to effectuate employee rights is to re-establish
the conditions as they existed before the employer’s
unlawful campaign. [Footnote omitted.] Thereis, after
all, nothing permanent in a bargaining order, and if, af-
ter the effects of the employer’ s acts have worn off, the
employees clearly desire to disavow the union, they
can do so by filing a decertification petition.

For, as we pointed out long ago, in finding that a bar-
gaining order involved no “injustice to enployees who
may wish to substitute for the particular union some other
.. . arrangement,” a bargaining relationship “once right-
fully established must be permitted to exist and function
for a reasonable period in which it can be given a fair
chance to succeed,” after which the “Board may . . . upon
a proper showing, take steps in recognition of changed
situations which might make appropriate changed bargain-
ing relationships.” [395 U.S. at 612—613 (quoting Franks
Bros. Co. v. NLRB, 321 U.S. 702, 705-706 (1944).]

These statements clearly demonstrate that, in approving
the Board’s use of the bargaining order remedy in cate-
gory Il cases, the Supreme Court explicitly considered
the Section 7 rights of employees who both supported
and opposed union representation. The Court held that,
if an employer’s unfair labor practices have the tendency
to undermine a union’s majority strength and destroy
election conditions, then “the only fair way to effectuate
employee rights” is to issue a bargaining order. Thus,
the Court safeguarded interests of employees favoring
unionization through the imposition of a bargaining or-
der. The opposing interests of employees who Eject
union representation are adequately safeguarded by their
right to file a decertification petition pursuant to Section
9(c)(1) of the Act. Clearly, the Gissel decision reflects a
careful balancing of the employees Section 7 rights “to
bargain collectively” and “to refrain from” such activity
in category Il cases as here.

We believe that, in approving the bargaining ader
remedy in category |l cases, the Gissel Court fully took
into account and balanced employees freedom to exer-
cise their Section 7 right to choose or to reject union rep-
resentation. Nonetheless, we have also considered this
factor based on the particular facts of this case. See
Douglas Foods Corp., 251 F.3d 1056 (D.C. Cir. 2001),
remanding 330 NLRB No. 124 (2000). Given the extent
and severity of the Respondent’s unlawful efforts to kill
its employees' desire for union representation, including
“hallmark” violations of the Act, the bargaining order
provides the proper remedy to effectuate the wishes of
the majority who have chosen union representation and
whose Section 7 rights have been infringed. At the same
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time, as the Court said, it does no “injustice” to the m-
nority who may prefer “ some other arrangement.”3*

Accordingly, we adopt the judge’ s determination that a
Gissal bargaining order is an appropriate and necessary
remedy in this case.

4, As part of his proposed remedy, the judge also rec-
ommended that the Respondent be required to reimburse
the Union for its litigation expenses in this case. How-
ever, under existing precedent, the Board provides such a
remedy only in cases involving frivolous defenses and in
cases involving unfair labor practices that are flagrant,
aggravated, persistent, and pervasive. See Frontier Hotel
& Casino, 318 NLRB 857, 860-862 (1995), enf. denied
in relevant part sub nom. Unbelievable, Inc., 118 F.3d
795 (D.C. Cir. 1997). The Board held that the award of
litigation expenses is not appropriate under the “frivo-
lous” prong of this test if a respondent’s defenses are
deemed to be debatable in that they turn on credibility
resolutions.

The judge in this case, in finding that the Respondent
committed extensive violations of the Act, kjected the
Respondent’ s defenses largely on the basis of credibility
resolutions.  Although, for the most part, we have
adopted the judge’s findings that the Respondent’s de-
fenses to the unfair labor practice allegations are lacking
in merit, we do not find that they are frivolous. We
therefore conclude that an award of litigation expensesis
not warranted based on the assertion of frivolous de-
fenses.

Turning to the character of the Respondent’s miscon-
duct, while we by no means minimize its serious and
pervasive nature, which fully warrants the imposition of
a Gissel bargaining order, we do not believe that the ad-
ditional extraordinary remedy of litigation costs is neces-
sary in this case to remedy the conduct, to restore the
Union’'s economic strength, or to ensure meaningful bar-
gaining>

AMENDED CONCLUSIONS OF LAW

1. Substitute the following for Conclusions of Law
4(c).

“4(c) Threatening not to rehire any employee who en-
gagesin protected strike activity.”
2. Substitute the following for Conclusions of Law 4(e).

31 See Garvey Marine, Inc. v. NLRB, supra; and Traction Wholesale
Center v. NLRB, supra (enforcing Board's remedial affirmative bar-
gaining ordersunder Gissel in view of employer’s egregious and perva-
sive unfair labor practices.

32 Compare McGuire Stedl Erection, 324 NLRB 221 (1997); and
Bozeman Deaconess Hospital, 322 NLRB 1107 fn. 2 (1997), with
Frontier Hotel & Casino, supraat 862.

“4(e) Threatening employees that they would lose cur-
rent benefits if they select the Union as their collective
bargaining representative.”

ORDER

The National Labor Relations Board orders that the
Respondent, Cogburn Healthcare Center, Inc., Mobile,
Alabama, its officers, agents, successors, and assigns,
shall

1. Cease and desist from

(a) Interrogating its employees about their union mem:
bership, activities, and sympathies.

(b) Threatening its employees with closure of the facil-
ity if they select United Food and Commercial Workers
Union, Local 1657, AFL—CIO as their bargaining repre-
sentative.

(c) Threatening not to rehire any employee who -
gagesin protected strike activity.

(d) Telling its employees that it would not have to bar-
gain with the Union if they select the Union as their bar-
gaining representative.

(e) Threatening its employees with the loss of current
benefits if they select the Union as their bargaining rep-
resentative.

(f) Engaging in surveillance of its employees’ union
activities by use of video camera equipment and a private
policeforce.

(g) Informing its employees that it would be futile for
them to select the Union by requiring them to engage in
mock collective-bargaining sessions in which the em
ployer representatives were instructed to say “No” to all
union demands, and that the Company did not have to
bargain in good faith with the Union.

(h) Promulgating a rule which prohibited employees
from wearing clothing reflecting union membership
without first getting its permission.

(i) Offering the Union an increase in wages and bene-
fits for the unit employees if the Union agreed not to file
unfair labor practice charges or objections to the election,
and if the Union secured a waiver from the Board agree-
ing that it will not act on any such charges or objections.

(j) Permitting procompany employees to leave their
workstations and handbill on company property, while
prohibiting prounion employees from handbilling on
company property.

(k) Discouraging membership in the Union or any
other labor organization, by discharging employees be-
cause of their union activities or sympathies, or because
they participate or testify in Board proceedings.

(1) Charging employees for prescription drugs that they
previously had received for free.
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(m) Refusing to bargaining with the Union as the e«
clusive collective-bargaining representative of employees
in the unit set forth below.

(n) In any other manner interfering with, restraining, or
coercing employees in the exercise of the rights guaran-
teed them by Section 7 of the Act.

2. Take the following affirmative action necessary to
effectuate the policies of the Act.

(a) Within 14 days from the date of this Order, offer
Elaine Collins, Toni Hill, Ethel Husband, Brenda Kirk,
Carl Langham, and Carla Wiggins full reinstatement to
their former jobs or, if those jobs no longer exist, to sub-
stantially equivalent positions, without prejudice to their
seniority or any other rights or privileges previously en-
joyed.

(b) Make Callins, Hill, Husband, Kirk, Langham, and
Wiggins whole for any loss of earnings and other bene-
fits they suffered as a result of the unlawful discrimina-
tion against them, in the manner set forth in the remedy
section of the decision.

(c) Within 14 days from the date of this Order, remove
from its files any reference to its unlawful discharges of
Collins, Hill, Husband, Kirk, Langham, and Wiggins,
request that Medforce, a Division of MJP, Inc., its pro-
vider of temporary employees, remove from Medforce's
files any reference to the Company’s unlawful conduct in
causing Hill’s removal from her employment at its Mid-
town facility; and within 3 days thereafter, rotify the
employees in writing that this has been done and that the
discharges will not be used against them in any way.

(d) Within 14 days from the date of this Order, rescind
its rule prohibiting employees from wearing clothing
manifesting membership in the Union or any other labor
organization without receiving its permission.

(e) On request, bargain with the Union as the exclusive
representative of the employees in the following appro-
priate unit concerning terms and conditions of employ-
ment and, if an understanding is reached, embody the
understanding in asigned agreement.

All full-time and regular part-time service and mainte-
nance employees, including certified nursing assistants
(CNAs), activity aides, dietary employees, cooks,
maintenance employees, housekeeping employess,
laundry employees, unit secretaries, care plan secretary,
nursing service secretary, PBX operators, courier,
pharmacy technician, and medical supply technician
employed by us at ourl48 Tuscaloosa Street, Mobile,
Alabama facility; excluding activities director, assistant
activities director, admissions director, assistant admis-
sions director, housekeeping supervisor, assistant
housekeeping supervisor, dietician, assistant dietician,

registered nurses (RNs) department heads, PBX super-
visor, licensed practical nurses (LPNs), accounting &-
sistants, professional employees, guards, and superv i-
sorsasdefinedinthe Act.

(f) Preserve and, within 14 days of a request, or such
additional time as the Regional Director may allow for
good cause shown, provide at a reasonable place to be
designated by the Board or its agents, all payroll records,
social security payment records, timecards, personnel
records and reports, and all other records, including an
eectronic copy of such records if stored in electronic
form, necessary to analyze the amount of backpay due
under the terms of this Order.

(g) Within 14 days after service by Region 15, post at its
various facilities copies of the attached notice marked
“Appendix.”** Copies of the notice, on forms provided by
the Regional Director for Region 15, after being signed by
the Respondent’'s authorized representative, shall be
posted by the Respondent and maintained for 60 consecu-
tive days in conspicuous places including al places where
notices to employees are customarily posted. Reasonable
steps shall be taken by the Respondent to ensure that the
notices are not altered, defaced, or covered by any other
material. In the event that, during the pendency of these
proceedings, the Respondent has gone out of business or
closed the facility involved in these proceedings, the Re-
spondent shall duplicate and mail, at its own expense, a
copy of the notice to all current employees and former
employees employed by the Respondent at any time
since April 18, 1996.

(h) Within 21 days after service by the Region, file
with the Regional Director a sworn certification of a re-
sponsible official on a form provided by the Region &-
testing to the steps that the Respondent has taken to
comply.

IT ISFURTHER ORDERED that the election held in Case
15-RC-7988 is set aside and that the representation peti-
tion in that case be dismissed.

%3 |f this Order is enforced by a judgment of a United States court of
appeals, the words in the notice reading “Posted by Order of the Na-
tional Lalor Relations Board” shall read “Posted Pursuant to a Judg-
ment of the United States Court of Appeals Enforcing an Order of the
Nationa Labor Relations Board.”
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Dated, Washington, D.C. September 27, 2001

WilmaB. Liebman, Member

John C. Truesdale, Member

Dennis P. Walsh, Member

(SEAL) NATIONAL LABOR RELATIONS BOARD

APPENDIX

NOTICE TO EMPLOYEES
POSTED BY ORDER OF THE
NATIONAL LABOR RELATIONS BOARD
AnAgency of the United States Government

The Nationa Labor Relations Board has found that we vio-
lated the National Labor Relations Act and has ordered usto
post and abide by this notice.

Section 7 of the Act gives employees theserights.

To organize

To form, join, or assist any union

To bargain collectively through representatives
of their own choice

To act together for other mutual aid or protection

To choose not to engage in any of these protected
concerted activities.

WEWILL NOT interrogate our employeesabout their un-
ion membership, activities, and sympathies.

WE WILL NOT threaten our employees with closure of
the facility if they select the United Food and Commer-
cial Workers Union, Local 1657, AFL—CIO as their bar-
gaining representative.

WEWILL NOT threaten not to rehire any employee who
engages in protected strike activity.

WE WILL NOT tell our employees that the Company
would not have to bargain with the Union if they select
the Union as their bargaining representative.

WE WILL NOT threaten our employees with the loss of
current benefits if they select the Union as their bargain-
ing representative.

WEWILL NOT engage in surveillance of our employees’
union activities by use of video camera equipment and a
private police force.

WE WILL NOT inform our employees that it would be
futile for them to select the Union by requiring them to
engage in mock collective-bargaining sessions in which

our representatives were instructed to say “No” to all
union demands, and that the Company does not have to
bargain in good faith with the Union.

WE WILL NOT promulgate a rule which prohibits em+
ployees from wearing clothing reflecting union member-
ship without first getting our permission.

WEWILL NOT offer the Union an increase in wages and
benefits for the unit employees if the Union agrees not to
file unfair labor practice charges or objections to the
dection, and if they secure a waiver from the Board
agreeing that it will not act on any such charges or objec-
tions.

WE WILL NOT permit procompany employees to leave
their work stations and handbill on company property,
while prohibiting prounion employees from handbilling
oh company property.

WE WILL NOT discourage membership in the Union or
any other labor organization, by discharging employees
because of their union activities or sympathies, or be-
cause they participate or testify in Board proceedings.

WE WILL NOT charge our employees for prescription
drugsthat they previously had received for free.

WEWILL NOT refuse to bargain with the Union as the
exclusive collective-bargaining representative of the em-
ployeesin the unit set forth below.

WE WILL NOT in any other manner, interfere with, re-
strain, or coerce employees in the exercise of the rights
guaranteed them by Section 7 of the Act.

WEWILL, within 14 days from the date of this Order,
offer Elaine Collins, Toni Hill, Ethel Husband, Brenda
Kirk, Carl Langham, and Carla Wiggins full reinstate-
ment to their former jobs or, if those jobs no longer exist,
to substantially equivalent positions, without prejudice to
their seniority or any other rights or privileges previously
enjoyed.

WEWILL make Coallins, Hill, Husband, Kirk, Langham,
and Wiggins whole for any loss of earnings and other
benefits they suffered as a result of our unlawful dis-
crimination against them, in the manner set forth in the
remedy section of the decision.

WEWILL, within 14 days from the date of this Order,
remove from our files any reference to our unlawful dis-
charges of Collins, Hill, Husband, Kirk, Langham, and
Wiggins; request that Medforce, a Division of MJP, Inc.,
our provider of temporary employees, remove from its
files any reference to our unlawful conduct in causing
Hill’s remova from her employment at our Midtown
facility; and WEWILL, within 3 days thereafter, notify the
employees in writing that this has been done and that the
discharges will not be used against them in any way.

WEWILL, within 14 days from the date of this Order,
rescind our rule prohibiting employees from wearing
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clothing manifesting membership in the Union or any
other labor organization without receiving its permission.

WEWILL, on request, bargain with the Union as the ex-
clusive representative of the employees in the following
appropriate unit concerning terms and conditions of em-
ployment and, if an understanding is reached, enbody
the understanding in a signed agreement:

All full-time and regular part-time service and mainte-
nance employess, including certified nursing assistants
(CNAs), activity aides, dietary employees, cooks,
maintenance employees, housekeeping employees,
laundry employees, unit secretaries, care plan secretary,
nursing service secretary, PBX operators, courier,
pharmacy technician, and medical supply technician
employed by us at our 148 Tuscaloosa Street, Mobile,
Alabama facility; excluding activities director, assstant
activities director, admissions director, assistant admis-
sions director, housekeeping supervisor, assistant
housekeeping supervisor, dietician, assistant detician,
registered nurses (RNs) department heads, PBX super-
visor, licensed practical nurses (LPNSs), accounting &-
sistants, professional employees, guards, and superv i-
sorsasdefinedinthe Act.

COGBURN HEALTHCARE CENTER, INC.

Jeffrey R. DeNio, Esg. and Patricia Adams, Esg., for the Gen-
eral Counsal.

J. Patrick Logan, Esq., J. Frederic Ingram, Esqg., and Patricia
Burke, Esq. (Burr & Forman), of Birmingham, Alabama,
for the Respondent/Employer.

Patrick F. Clark, Esqg. (Cooper, Mitch, Kuykendall & Whatley),
of Birmingham, Alabama, for the Charging Party/Petitioner.

DECISION

STATEMENT OF THE CASE

HowaRD I. GRossMAN, Administrative Law Judge. Theun-
fair labor practice charges listed above were filed at various
times! by United Food and Commercial Workers Union, Loca
1657, AFL-CIO (the Union, or Petitioner), except for the
charge in Case 15-CA -14029, which was filed by Toni M. Hill,
an Individua (Hill).

After the issuance of three prior complaints, a fourth con-
solidated complaint issued on December 30. It alleges that
Cogburn Healthcare Center, Inc. (Respondent, or the En-
ployer) engaged in unlawful interrogation of its employees

L All dates herein are in 1996 unless otherwise stated. The chargein
Case 15-CA-13874 was filed on May 17, and amended charges on June
7 and June 21; the charge in Case 15-CA-13885 on May 22, and an
amended charge on June 21; the charge in Case 15-CA-13949 on June
20, and an amended charge on July 29; the chargein Case 15-CA-3974
on July 11, and @ amended charge on July 29; the charge in Case
15-CA-14029 on August 21; the charge in Case 15-CA-14069-1 on
September 25; and the charge in Case 15-CA-14069-2 on September
25.

concerning their union membership, activities, and sympathies,
and unlawful surveillance of its employees’ union activities by
use of aprivate policeforce and video cameras.

The complaint allegesthat Respondent threatened employees
with closure of itsfacility, and with discharge and loss of bene-
fitsif they selected the Union astheir bargaining representative.
Respondent unlawfully told its employees that it would not
have to bargain with the Union if the employees selected it as
their bargaining representative, advised them that it would not
have to come to an agreement with the Union on anything, and
informed them that it would be futile for them to select the
Union astheir bargaining representative.

The complaint also alleges that Respondent solicited em-
ployee complaints and grievances, and promised increased
benefits and improved terms and conditions of employment if
the employees rejected the Union as their bargaining represan-
tative. It also solicited employees to waive their rights under
theNational Labor Relations Act (the Act).

The complaint as amended at the hearing further alleges that
Respondent unlawfully promulgated and enforced a rule pro-
hibiting employees from wearing clothing reflecting union
membership, and, by a police officer, told employees that only
employees engaged in antiunion campaigning would be permit-
ted on the grounds of itsfacility.

In addition, the complaint aleges that Respondent dis-
charged employee Toni Hill on May 2, and caused its agent,
Medforce, a Division of MJP, Inc. (Medforce), to discharge
Hill from another of its facilities on August 13, because of her
union activities and sympathies and because her name was
listed on an unfair labor practice charge. It discharged Ethel
Husband and Carla Wiggins on May 16, and Carl Langham on
May 17, because of their union activities and sympathies. Re-
spondent assigned employee Elaine Collins to more onerous
work on May 16 and effectively discharged her on May 17 for
the same reason and because she testified at the representation
case listed above. It discriminated against employee Brenda
Kirk by reprimanding her, deducting the cost of her prescrip-
tion drugs from her paycheck, and by discharging her on July 8,
for the same reason. Further, the complaint alleges, Respon-
dent issued written warnings to al its employees who failed to
attend, or promptly to attend, a mandatory antiunion meeting.

Finally, the complaint alleges, a mgjority of the employees,
in an appropriate unit on April 18, selected the Union as their
bargaining representative by signing authorization cards; and
the Union demanded bargaining with Respondent as such rep-
resentative. Respondent unlawfully refused to bargain, the
complaint alleges. Because of the serious nature of Respon-
dent’ sunfair labor practices, the complaint contends, the possi-
bility of conducting a fair rerun election? is slight, and the
rights of employees would best be served by issuance of a bar-
gaining order.

In Case 15-RC-7988, pursuant to a petition filed on April
18, aBoard election by secret ball ot was conducted on July 19.
The tally of ballots showed that of approximately 135 eligible
voters, 52 cast votes for and 72 against the Petitioner. There
were seven challenged ballots, which were insufficient in num-

2 Seeinfra
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ber to affect the results of the election. The Petitioner filed
timely objections to conduct affecting the election. On August
23, the Acting Director for Region 15 issued an order directing
a hearing on the objections, and consolidating such hearing
with the unfair labor practice charges.

A hearing on these matters was conducted before me in Mo-
bile, Alabama, on March 17-21, July 28 through August 1, and
September 22-24, 1997. Thereafter, the General Counsel, the
Charging Party, and the Respondent filed briefs. On the basis
of the entire record, including my observation of the demeanor
of the witnesses, | makethefollowing:

FINDINGS OF FACT

1. JURISDICTION

Respondent is an Alabama corporation, with offices and
places of business in Mobile, Alabama, entitled Cogburn
Healthcare Center (facility), and Cogburn Nursing Center Md-
town (Midtown), where it is engaged in the operation of nurs-
ing homes providing medical care. During the 12-month period
ending May 31, 1996, Respondent derived gross revenues in
excess of $100,000, and purchased and received at its Alabama
facilities goods valued in excess of $50,000 from points outside
the State of Alabama. Respondent is an employer engaged in
commerce within the meaning of Section 2(2), (6), and (7) of
the Act, and a health care institution within the meaning of
Section 2(14) of the Act.

The Union isalabor organization within the meaning of Sec-
tion 2(5) of the Act.

Il. THE ALLEGED VIOLATIONS OF SECTION 8(A)(1)
A. The Alleged Unlawful Interrogation

1. Applicableprinciples
In an early statement of the principles to be gpplied in such
cases, the Board stated:

In our view, the test is whether, under all the circum-
stances, the interrogation reasonably tends to restrain or
interfere with the employees in the exercise of rights guar-
anteed by the Act. The fact that employees gave false an-
swers when questioned, athough relevant, is not control-
ling. The Respondent communicated its purpose in ques-
tioning the employees—a purpose which was legitimate in
nature—to the employees and assured them that no repri-
sal would take place. Moreover, the questioning occurred
in a background free of employer hostility to a union or-
ganization. These circumstances convince us that the Re-
spondent’s interrogation did not reasonably lead the em-
ployees to believe that economic reprisal might be visited
upon them by Respondent. [Blue Flash Express, 109
NLRB 591, 593 (1954).]

The Board distinguished its decision in Blue Flash from a
contrary holding, in which the interrogation took place a week
before a Board election, and the enployer failed to give the
employees any legitimate reason for the interrogation or assur-
ances against reprisal (id.).

The Board reiterated this standard in Rossmore House, 269
NLRB 1176 (1984), where it rejected a per se approach to in-
terrogation of open union adherents and concluded that the test
was whether, under all of the circumstances, the interrogation
reasonably tends to interfere with, restrain, or coerce, employ-
ees in the exercise of rights guaranteed by the Act. (Id. at
1177.) The Board stated some of the factorsto be considered:

Some factors which may be considered in analyzing
interrogations are: (1) the background; (2) the nature of the
information sought; (3) the identity of the questioner, and
(4) the place and method of interrogation. See Bournev.
NLRB, 332 F.2d 47 (3d cir. 1964). These other relevant
factors are not to be mechanically applied in each case.
Rather, they represent some areas of inquiry that may be
applied in applying the Blue Flash test of whether under
al the circumstances the interrogation reasonably tends to
restrain, coerce, or interfere with rights guaranteed by the
Act. [Id., 269 NLRB at 1178 fn. 20.]

The Board has concluded that interrogation of a known un-
ion adherent’ s union sympathies was coercive. Baptist Medical
System, 288 NLRB 882 (1988). In Sunnyvale Medical Clinic,
277 NLRB 1217 (1985), the Board applied the same test to
interrogation of employ eeswho were not open union adherents.
The Court of Appeals for the Fifth Circuit recently affirmed a
Board finding of coercive interrogation because of the em-
ployer’'s promulgation of an illegal rule, and a history of at-
tempting to engage in the same practice in the past. NLRB v.
Brookshire Grocery Co., 919 F.2d 359 (5th Cir. 1990), enfg. in
part 294 NLRB 462 (1989).2

2. The beginning of the campaign, and
the Company’ s response

Union International Representative Juleeann Jerkovich testi-
fied that the Union’s campaign began on October 12, 1995. On
that date, she and another Internationa representative began
passing out union leaflets at the intersection of Lorraine and
Tuscaloosa Streets in Mobile, where Respondent’s facility is
located. They passed out cards, and talked to employees leav-
ing the building.

About 2 weeks later, on October 24, 1995, according to for-
mer house supervisor Carol Purvis, the company department
heads and the Company’s owner met with a consultant named
Jay Cole, at which time the Union was discussed. Several
group meetings with Cole were held throughout the winter.
Beginning in late winter, Cole held individual meetings with
supervisors in the facility’s conference room, which he used as

3 Citing Bourne, supra the court listed eight factors to be considered
in determing whether interrogation has been coercive: (1) the history
of the employer’s attitude toward its employees; (2) the nature of the
information sought or related; (3) the rank of the questions in the en-
ployer’'s hierarchy; (4) the place and manner of the conversation; (5)
the truthfulness of the employee’s response; (6) whether the employer
had a valid purpose in obtaining the information sought; (7) whether a
valid purpose, if existent, was communicated to the employee; and (8)
whether the employer assured the employee that no reprisals would be
forthcoming. Although some of these factors were not satisfied, the
court in NLRB v. Brookshire Grocery, supra, agreed with the Board that
the interrogation had been coercive.
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an office. Coletold Purvisto try to find out whether specific
employees were for or against the Union. He gave her lists of
employees with whom to speak, and instructed her to record on
these lists the remarks made by particular employees. The
night supervisor was given asimilar list. Cole did not testify,
and | credit Purvis' uncontradicted testimony.

3. Theinterrogation

a. Sonya O’ Shea

Sonya O’ Shea was the dietary manager and an admitted su-
pervisor. Some time after the filing of the petition, O’ Shea
called employee AlmaHayward into her office, and asked how
Hayward and all the employees felt about the Union. She in-
formed Hayward, according to the latter, that she knew Hay-
ward was on the organizing committee, had attended union
meetings, and was soliciting signatures on authorization cards
within aweek after thefiling of the petition.

O’ Shea, together with an assistant dietary manager, held a
meeting in O’ Shea's office with employee Shanavie Thomas.
O’ Sheaasked Thomaswhat her position was on the Union, and
whether she had signed an authorization card. Thomas de-
clined to answer on the ground that the Company would harass
her if she supported the Union, and the employees would alien-
ate her if shedid not support it.

O'Shea called in aleged discriminatee Carl Langham in
April and, according to Langham, showed him a memo from
Company Administrator Hughes about the Union and asked
him how he felt about the Union. Langham, a union member,
replied that he was “100% for (the Union).” About a month
later, Respondent discharged him, asrelated hereinafter.

Respondent argues that “these conversations were exremely
casual as part of the normal day-to-day interaction on thejob.”*
Thisisan inaccurate description of these conversations, in light
of Col€e'sinstructions, the fact that the employees were called
into a supervisor’s office for the conversation, and in light of
Respondent’ s numerous other unfair labor practices set forth in
the record. | conclude, that these statements constituted unlaw-
ful interrogation.

b. Seve Roberts

Steve Roberts was an owner and vice president of Respon-
dent, an admitted supervisor. He engaged in a series of interro-
gations, according to the testimony of various employees. In
early May, he asked employee Shenece McCollum in his office
how she felt about the Union, and other questions. McCollum
replied that she did not have to answer. At about the same
time, Roberts asked employee April Ford whether she had been
talking with union representatives, and how she would vote.
Ford, who had met with union organizers, feared retaliation,
and did not answer. Roberts also interrogated employee Bar-
bara Williams at about the same time. He asked her whether
she had ever been in a union, and how she would vote in the
election. Williams did not answer. About a month before the
election, i.e, in mid-June, Roberts, after reprimanding em-
ployee Marilyn McCarty for failing to attend an antiunion
meeting, asked her how she would vote. McCarty refused to

4 R.Br. 42.

answer. Alexis Dean testified that Roberts asked her in May
how she felt about the Union.

Roberts denied that he asked April Ford how she was going
to vote, but merely asked her for her vote. Respondent argues
that such a request does not constitute interrogation® On the
contrary, an employer’s request that an employee vote for the
employer cals for areply, and thus may appropriately be char-
acterized as an hquiry. | conclude that Roberts unlawfully
interrogated Ford.

Roberts denied that he asked McCollum how she was going
to vote, and Respondent argues that McCollum’s testimony
constitutes no more than her subjective impression of the con-
versation® On the contrary, asking an employee how she feels
about the Union is an explicit inquiry. | credit McCollum, and
conclude that Roberts unlawfully interrogated her.

Roberts admitted having a conversation with Barbara Wil-
liams about the Union, but merely told her that the Company
was providing meetings to inform enployees about the Union.
He denied asking Williams how she was going to vote, or how
she felt about the union campaign. Williams was the more
credible of the two witnesses, and | credit her version of the
conversation. For the reasons given above, | conclude that
Roberts unlawfully interrogated Williams.

Roberts denied knowing an employee named Alexis Dean, or
talking to any such person. However, Dean testified that she
was employed at Respondent’s facility in April and May, and
that Carol Purvis was her supervisor. Purvis said that Roberts
wanted to see her, and she met with him in aroom at the end of
ahall. | find that Dean was in fact an employee, and that Rob-
ertsunlawfully interrogated her in May.

c. Prentice Smith

Prentice Smith was the administrator at Respondent’s Md-
town facility. Alan Wolfe, a courier at the facility, described
Smith as his supervisor.” Wolfe testified without contradiction
that in mid-May, Smith asked him how he felt about a Union
coming to Midtown. Wolfe replied that he “didn’t know.”
Wolfe described his relationship with Smith prior to this con-
versation as“great,” but averred that it was completely changed
thereafter. The managers at the facility on Tuscal oosa street
stopped talking to him, Wolfetestified.

| credit Wolfe's testimony, and conclude that Smith unlaw-
fully interrogated him.

d. Joan Branning

Joan Branning was director of nursing and an admitted su-
pervisor. Employee Marilyn McCaty testified that she and
another employee were in the utility room about 2 weeks before
the election, when Branning entered the room. She asked the
employees how they were going to vote in the election, and
they refused to answer.

Employee Barbara Williams testified that about 2 weeks be-
fore the election Branning had a conversation in the hallway
with four employees, including Williams. Branning asked how

°R. Br. 45.

® Ibid.

" | conclude that Prentice Smith was a supervisor within the meaning
of the Act.



12 DECISIONS OF THE NATIONAL LABOR RELATIONS BOARD

they were going to votein the election. Asshe asked thisques-
tion, Branning held a clipboard, on which she was writing.
According to Williams, the employees responded that they
were going to vote against the Union because they were afraid
they would lose their jobsif they favored the Union.

Branning denied asking these questions. McCarty and Wil-
liams were more believable witnesses than Branning. | credit
their testimony and conclude that Branning engaged in unlaw-
ful interrogation.

e. Janet Doughdrill

Janet Doughdrill was director of activities and an admitted
supervisor. Alleged discriminatee Brenda Kirk testified that
Doughdrill came to her in the spring of 1996, and asked
whether Kirk had heard anything about the formation of a un-
ion and whether employees were trying to recruit other em-
ployees to join the Union. Doughdrill asked Kirk to report any
instances of recruiting. Doughdrill also asked her how she was
going to vote, if she was determined to be an eligible voter®
Kirk replied that if she was found to be eligible she would in-
vestigate both sides of the issue, make her own decision, and
not communicateit to anybody.

Doughdrill acknowledged talking to Kirk about unions, but
contended that she merely asked Kirk whether the latter was
aware of meetings about unions being conducted by the Com-
pany, and that it was prepared to give employees any informa-
tion they desired. Doughdrill denied asking Kirk about recruit-
ing of employees by other employees, or how Kirk was going
tovote.

Based on her demeanor, Kirk was the more credible of these
witnesses, and | credit her testimony and find that Doughdrill
unlawfully interrogated her.

f. Suzanne Hughes

Suzanne Hughes was Respondent’ s administrator, an owner
of the Company, and an admitted supervisor. Employee
Marilyn McCarty testified that Hughes called her to the latter’s
office prior to the election, and asked her how she was going to
vote. McCarty replied that she was not telling anybody about
her voting intentions.

On direct examination, Hughes denied that she called any-
body to her office, but on cross-examination admitted that she
met with employees who, she believed, were undecided.
Hughes agreed that one of thesewas Marilyn McCarty. | credit
McCarty, and find that Hughes unlawfully interrogated her.

g. Ann Bell

Ann Bell was Respondent’s director of admissions, and an
admitted supervisor. On May 16, a coworker placed a union
button on the collar of aleged discriminatee Carla Wiggins.
According to Wiggins' uncontradicted testimony, Bell came
through the serving line, and asked Wiggins what her button
said. Other enployees were present. Wiggins replied to Bell
that the button said, “Fight for Dignity.” Wiggins was later
discharged because of asimilar inquiry by Steve Roberts.

8 Kirk was a sitter for the mother of Suzanne Hughes, one of Re-
spondent’s owners, and her eligibility had not been detemined at the
time of this conversation.

In addition, Respondent demonstrated hostility to the wear-
ing of prounion T-shirts® This inquiry was not casua o
friendly, and violates Section 8(a)(1). Southwire Co., 277
NLRB 377, 379 (1985).

h. Mobilepoliceofficers

(i) The hiring of Mobile police officers

On April 23, Respondent initiated the use of off-duty Mobile
police officers at its facility on Tuscaloosa Street. This in-
volved about 35-armed officers, and continued until about June
2.1 The ostensible purpose was to provide “security” at the
facility. Respondent’s co-owner Steve Roberts testified that he
“hired” these officers. His communications pertaining to them
were made to Sergeant Raymond Mclnnis, to whom he gave
ingructions. Mclnnistestified that he is sometimes “employed
by persons other than the Mobile Police Department, when he
has to work extra jobs.” This is permitted by Mobile Police
City regulations, according to Mclnnis.

| infer that these officers were paid by Respondent for the
time worked at its facility, and | find that they were enployees
and agents of Respondent during such periods of enmployment.
Thunderbird Hotel Co., 152 NLRB 1416, 1422 (1965).

(it) Officer Luther McCoy and Steve Roberts

Employee Shenece McCollum left Respondent’s facility on
May 16. She was wearing Respondent’s uniform. Union Or-
ganizer Jerkovich and other organizers were standing at the
intersection of Tuscaloosa and Lorraine Streets. They waved at
McCollum, and she waved back.

Co-owner Steve Roberts and Officer Luther McCoy were
standing outside. McCoy testified that Roberts said he did not
know the individual who had left the building, and directed
McCoy to ask who she was. McCoy acknowledged that she
waswearing auniform. McCollum wassitting in her car ready
to depart, when McCoy approached her. She rolled down the
window, and McCoy asked her to tell him her name. Accord-
ing to McCoy, she asked him what she had done wrong. The
officer replied that she had not done anything wrong—he sim-
ply wanted to know her name. McCollum started to leave, and
McCoy wrote down her tag number. He asked Roberts to
check the number. Roberts did so, and informed McCoy that
McCollum was an employee.

The next day Roberts called McCollum to his office, and in-
formed her that he had written a reprimand for her failure to
answer McCoy’s question, and also a transfer to the nursing
floor. According to McCollum'’s credible testimony, Roberts
told her that the police were there for security reasons due to
the union activity. After McCollum responded, Roberts said
that she did not have a “bad attitude,” and tore up her repri-
mand. Heinstructed her to respond to future policeinquiries.

Roberts' instruction to McCoy to determine McCollum’s
identity clearly establishes the officer as Respondent’s agent.
McCollum’s sympathy with the union movement was made
evident to Roberts by the exchange of awave of hands between
McCollum and the union agents standing in the roadway. It

® Infra, sec. G.
10 GC Exh. 41. The hoursworked by each officer are detailed.
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was obvious to Roberts and McCoy that she was a Cogburn
employee from the fact that she was wearing a company uni-
form. McCollum had not engaged in any misconduct, as was
acknowledged by McCoy’s statement that she had not done
anything wrong. In these circumstances, McCoy’s questions,
and the recording of McCollum’s license tag number consti-
tuted unlawful interrogation. Bakersfield Memorial Hospital,
315 NLRB 596, 604 (1994). The coercive effect of this inter-
rogation was augmented by Roberts' order that McCollum was
to cooperate with the police, and by his display of areprimand
(which he withdrew) and a threat of atransfer. The combina-
tion of McCoy’s and Roberts’ actions gave McCollum the im-
pression that her Union activities were under surveillance.

B. The Restriction of Employees Allowed on Company Property
to Thosein Favor of the Company

1. Theevidence

Current employee Shanavie Thomas was scheduled to work
on July 3. She arrived at about 6 am. and began handhbilling
for the Union in the driveway, together with union representa-
tive Jerkovich and other Company employees. At about 6:30
a.m. other employees came out of the building and started pass-
ing out handbills in favor of the Company. Two of them were
DelondaWilliamsand Latonya Reed. They walked up to about
5 feet from the street, on the driveway. The prounion employ-
ees then positioned themselves opposite the procompany em-
ployeesand continued handbilling.

Mobile police officer Todd Friend approached the employees
and said that any who were not on the clock and not handing
out flyersfor the Company had to get off the property. Latonya
Reed claimed that she was on the clock. Officer Friend did not
recall anybody saying this.

Friend had a conversation with Union Represmtative
Jerkovich, and then went inside the building. He returned, and
said that “only the people for the Company were allowed to be
on the property,” according to Shanavie Thomas. The procom-
pany employeesreturned to the building.

Officer Friend testified initially that there were about six in-
dividuals handbilling in front. Three of them said that they
were employees. Friend' stestimony then becomesunclear. He
first testified that employees and nonemployees were not al-
lowed on the property and he told them to |eave the premises or
they would be arrested. Asked for the reason, Friend replied,
“because they were pro-union . . . (and) were employees that
were off duty.” Friend never asked any employee whether he
or she was on duty. He went back inside the building for in-
structions, and returned with the same order - employees not on
duty would be arrested if they did not leave the premises.
However, Friend’s final averments were that prounion employ -
ees not on duty were to be ordered off the property, but that
there was no such requirement for procompany employees who
werenot on duty.

2. Factual and legal conclusions

Shanavie Thomas was a current employee and a more reli-
able witness than Officer Friend. The latter, after amelange of
confusing testimony, ended up in essentially the same position
as Thomas—there was no requirement that off-duty employees

had to leave property if they were for the Company, or, as
Thomas put it, Friend said that only people for the Company
were allowed to be on the property. Thiswas obvious disparate
treatment of the prounion enployees.

The “off-duty/on-duty” factor mentioned in the evidence is
irrelevant. In the first place, this was never cited by Friend as
the only factor and was ultimately abandoned. Evenif it werea
factor, the result would be the same - Respondent permitted
employees on duty to leave their work in order to handbill for
the Company outside their workplace, but evicted prounion
employees about to begin work. This amounted to selective
enforcement of a no-access rule and violated Section 8(a)(1).
Hickory Creek Nursing Home, 295 NLRB 1144, 1149 (1989).

C. Thethreats

Carl Langham testified that, in the April meeting he had with
Dietary Manager Sonya O’ Shea, she showed him a memo giv-
ing the “negative part about the Union.” Respondent’s admin-
istrator Suzanne Hughes did not have to bargain with the Union
if it became the employees' representative, and would “sell the
place first.” Alma Hayward testified that, at about the same
time, O’ Shea told her that, in the event of a strike, O’ Shea
would not haveto hire all the strikersback. “I can just hireme
awhole new staff of people.” The striking ermployees could be
out of work for “no telling how long.” The Company would
not have to bargain with the Union. According to Hayward,
O’ Shea said essentially the same thing at a meeting with 18-20
employees. There was a heated argument, and O’ Shea ordered
Hayward to leave the meeting. She declined to do so, and
O’ Sheaultimately left.

O’ Shea denied making these statements. Langham and
Hayward were more believable witnesses, and | credit their
testimony.

Alleged discriminatee Brenda Kirk testified that she attended
ameeting called by the Company on the evening of July 2. The
top managers and about 30 employees were present. The Com-
pany passed around $1000 in cash to the employees, and said
that this was the amount that would be taken out of their pay
annually if the Union won the election. Director of Nursing
Joan Branning said that, if the Union came in, the Company
could no longer be lenient with employee problems such as
children, or flat tires. The employees would not be able to call
in and excuse absence or tardiness. “They would be written up
and just dismissed without giving it asecond thought.”

O’ Shea's statement that the Company did not have to bar-
gain with the Union, and would “sell the place first” was a fla-
grant violation of Section 8(a)(1). Adam Wholesalers, 322
NLRB 313 (1996). Branning’'s statements constituted a threat
of loss of employee benefits if the Union came in, and was
similarly unlawful.

D. The Electronic Surveillance

1. Theevidence

As indicated, Respondent’s facility is at the ntersection of
Tuscaloosaand Lorraine Streets. The front entrance is on Tus-
caloosa Street, where thereisavisitor parking areaon conpany
property. Thereis aloading zone on the Lorraine Street side,
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and an ambulance entrance and employee parking area on the
side opposite Lorraine Street!

Respondent’s co-owner and administrator, Suzanne Hughes,
was asked about security issues. She could not remember exact
dates, but testified about events that occurred several years
prior to the advent of the union campaign. In about 1994, an
employee’s husband came into the facility and assaulted the
employee. At about the same time, two employee television
sets were stolen, and a vendor was robbed near the loading
zone adjacent to Lorraine Street. Officer Todd Friend testified
that Lorraine Street, “a dark street,” was a security problem.
Employees requested more lighting on the Lorraine Street side
of the building, but no action was taken on this request. In
April or May 1996, ablack Cadillac was observed entering and
leaving the premises. Co-owner Hughes was asked whether
she called the attention of the police to any problems they
should check out. Shereplied, “No.”

After the arrival of the policemen on April 23, an enployee
was detected stealing some curtains, and leaving by the
Lorraine Street exit. He was discharged. Soneone placed
some wadding in alaundry drain, and caused minor flooding.
Hughes could not recall any incident, which took place on the
parking lot at the front of the building, facing Tuscaloosa
Street.

On May 29, co-owner Steve Roberts distributed a letter to
employees telling them that it was necessary for respondent to
install security cameras because of union violence and em-
ployee damage to property?? Roberts admitted at the hearing
that he had no direct evidence of the allegations made in the
letter.

On May 30, Respondent mounted three video cameras on the
roof of its facility. All faced towards the front of the building
on Tuscaloosa Street, where union handbilling was taking
place, and could not be turned to face Lorraine Street. I1n addi-
tion, a monitor and a videocassette recorder were installed in
Roberts' office. Thevalue of the equipment was approximately
$7500. The incidents portrayed by the cameras were recorded
on tape, and Roberts' reviewed these tapes.

2. Lega conclusions

Respondent argues: “The purpose for the installation of the
cameras was to record evidence of illegal activity if any oc-
curred. The cameras could monitor those entering and exiting
the property and, accordingly, would aid in determining who
was responsible for any security problems or property dam-

" GC Exh. 10.
12 Roberts' letter readsin relevant part:

Due to union violence here at Cogburn and the enployee
property damage reported recently, it has become necessary for us
to install security cameras outside the facility. These security
cameras will not become operational until Thursday afternoon,
May 30th.

Many of our employee have come forward and asked to have
security in the parking lot areas around our facility due to the
damage to personal cars parked in our area. We are sorry that we
had had to do this. | can't say for sure that the Union is causing
this damage, but this personal property damage did not start until
the Union showed up at our door. [GC Exh. 9.]

age”® The difficulty with this argument is that both Suzanne
Hughes and Steve Roberts admitted that they did not have any
evidence of such conduct. Hughes vaguely recalled some
events in the past, but did not install security cameras at that
time. If Respondent had any security problem, it was the ab-
sence of lighting on the Lorraine Street side of the building.
However, Respondent ignored employee requests for additional
lighting in that area, and, when it installed video cameras, did
not even attempt to point them in that direction.

Respondent next argues that it was merely “collecting evi-
dence,” and “documenting anticipated unprotected illegal activ-
ity,” citing Crown Cork & Seal Co., 254 NLRB 1340 (1981),
enfd. 691 F.2d 506 (9th Gr.1982). However, that decision
comes to a conclusion directly opposed to Respondent’s argu-
ment. The Board’s position on Respondent’ s shifting rationale
has been stated asfollows:

[W]enotethat it iswell established that, absent legitimate jus-
tification, an employer's photographing of his employees

whilethey areengaged in protected concerted activity consti-
tutes unlawful surveillance (authorities cited) Wefurther find
that Respondent failed to establish any legitimate justification
for itsactions. Inthisregard, Studohar, who directed that ar-
rangements be made for photographing the demonstration,

testified that he did so for the purpose of securing evidencefor
possiblelitigation. However, he a so admitted that he had no
reason to anticipate that the participants in the demonstration
would engage in violent or other illegal conduct. Further-
more, . . . the employees did not in fact engage in such con-
duct, and Respondent did not institute any legal action asare-
sult of thedemongtration. Insimilar circumstances, the Board
has consistently rejected the defense raised by Respondent
here, Thus, it iswell settled that “purely anticipatory photo-
graphing of peaceful picketing in the event something (might)
happen does not justify an (employer’s) conduct when bal-
anced against the tendency of that conduct to interfere with
theemployees' right to engage in concerted activity.” United
Sates Seel Corporation, 255 NLRB 1338 (1981).

Respondent’ s objective in installing the security cameraswasto
engage in surveillance of its employees’ union activities. This
is clearly established by (1) its pointing the cameras at the Un-
ion activity on Tuscaloosa street and its failure to position any
camerasor lightson the“dark” Lorraine street side of the build-
ing, despite the requests of its employees that it do so; (2) the
installation of the camerasimmediately following the beginning
of union activity in the street outside its facility; and (3) its
extensive unfair labor practicesin this case. | concludethat the
video camera photographing and taping of its employees ac-
tivities violated Section 8(a)(1).
E. The Mock Bargaining Sessions and the Satement to Em-
ployeesthat Selection of the Union Would be Futile

OnMay 1 and 2, Company administrator Prentice Smith pre-
sented mock collective-bargaining session for the edification of
employees. He obtained a script for these sessions from man-

13 R. Br. 30.
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agement consultant Jay Cole® A poster used at the sessions
portrays an elderly man saying “How long would | have to
wait?’ (for acontract) and the text answersthe question: “Who
knows? The employees of 71 companies represented by (the
Union) have been waiting as long a 27-months. The Union
promised fast results, but they promised what they can’'t de-
liver. Vote“NO."®

Smith instructed the participants to follow the script, which
automatically mandated company rejection of every union of-
fer. When ateam representing the Company asked the reason,
Smith did not provide any explanation. Employees credibly
testified that Smith told them that Respondent did not have to
bargain in good faith.

Smith's text of the bargaining process, and his diligence in
following the text amount to a statement that Respondent would
refuse any union bargaining request. This constituted an an-
ticipatory refusal to bargain in good faith and unlawfully
threatened that employee atempts to organize would be an
exercise in futility. Kona 60 Minute Photo, 277 NLRB 867,
868 (1985); Fieldcrest Cannon, Inc., 318 NLRB 470, 512
(1995). | sofind.

F. The Promise of Increased Benefitsif the Employees R ejected
theUnion

On July 3, about 2 weeks before the election, the Wall Street
Journal ran an article on the campaign. It interviewed Union
representative Jerkovich and Respondent’ s co-owner, Bill Rob-
erts. The article described Roberts’ actions asfollows:

These days, Mr. Roberts is trying to sweeten the pot,
offering workers a 50-cent raise and a health plan. “We
should have had some health plan sooner, even thoughiit’s
very expensive,” he says’®

At the hearing, Roberts admitted that he had been inter-
viewed by a reporter from the newspaper, that he read the art i-
cle, and that he did not recall being misgquoted. This constitutes
an admission that Respondent promised benefits in return for
employee rejection of the Union. The Company combined this
promise with the threats described above in “a classic ‘carrot
and stick’ approach with respect to the incentive plan.” Adam
Wholesalers, supra, 322 NLRB at 314.

| have found that Steve Roberts unlawfully interrogated
AlexisDeanin May. Dean also testified:

14 The script outlines the collective-bargaining process as follows:
Set (some) employees at the bargaining table, some to repre-
sent the union and some to represent the company.
Start the bargaining with the union side, the union side must
present their concerns to the company side.
Union side expresses their interest. Company side states
“NO” to the wion interest. Now the union side must determine
their next step.
Either the union must accept the company side or strike.
The company side can propose a decrease in wages and bene-
fits. Again, the union must decide (to) take the decrease or strike.
The explanation of strikes, employees must give 10 days no-
tice. Then the union strikes. Employees can be permanently re-
placed. (GC Exh. 5).
5 GC Exh.6.
16 C.P.Exh.4,p. 2,3dcol.

Then he said they couldn’t make him agree to any-
thing; that the only thing that he agree to that they was up
against he [sic]—was the insurance and then later on the
probably would givearaise. And that wasall.

Respondent argues that this statement, “even if made, would
indicate that . . . health insurance and a raise would be the
likely results of negotiationswith the union. Thiscan hardly be
interpreted a promise of benefits if the union does not win the
election.”Y’

Respondent’s argument is inconsistent with its mock bar-
gaining sessions, which communicated to employeesthat every
union request would be rejected by the Company, and with its
statement to employees that it did not have to bargain in good
faith. In light of this position communicated to employees,
Roberts' statement to Dean could not reasonably be interpreted
as an assertion that, nonethel ess, the company would agree to
an increase in benefits during negotiations. The more likely
meaning of Roberts' statement is that Respondent would grant
these benefits in return for employee rejection of the Union. |
so find, and conclude that Respondent thereby violated Section
8(a)(1).

April Ford testified that, on about May 7 or 8, Steve Roberts
asked her whether she would help him and vote “No.” Asked
whether Roberts promised her anything, Ford testified that he
told her shewould not be sorry.

Respondent arguesthat this statement by Robertshad noref-
erence to any specific benefit, and did not constitute a promise
of a benefit, citing Flamingo Hilton-Laughlin, 324 NLRB 72
(1997).® However, in that case, the employer’s representative
told employees that he would like to be evaluated on his man-
agement style. Thisis different from Roberts' asking Ford to
help him by voting “No,” and telling her that she would not be
sorry. The Board has held that although employer statements
may not be unlawful in and of themselves, “they may be unlaw-
fully coercive if uttered in context of other unfair labor prac-
ticesthat ‘impart acoercive overtone to the statements' (author-
ity cited) . . . (including) promising to grant benefits if the Un-
ion was rejected.” Reno Hilton, 319 NLRB 1154 (1995).

In the context of Respondent’s many unfair labor practicesin
this case, including Bill Roberts offer to “sweeten the pot”
with a 50-cent raise and a health plan, | conclude that Steve
Roberts' asking April Ford to help him by voting against the
Union, and telling her that she would not be sorry, constituted
an unlawful promise of benefits.

G. The Rule Requiring Permission to Wear Clothing
Reflecting Union Membership

1. Theevidence

The complaint as amended at the hearing alleges that Re-
spondent violated Section 8(a)(1) by promulgating a rule pro-
hibiting its employees from wearing clothing reflecting union
membership.

At the time of the hearing, Marilyn Randolph was employed
by Respondent as an activities assistant. There were no uni-

Y R.Br. 72
18 1hid.
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form requirements for thisjob, and Randolph routinely wore T -
shirts with various logos, such as Mickey Mouse, Disneyland,
and football emblems. On occasion, during Company picnics,
she wore Cogburn T-shirtsstating “We Care.” After the advent
of the union movement, Randolph wore a prounion T-shirt.
Other enmployeeswore procompany shirts.

Randolph was called to Steve Roberts’ office on July 12 to
discuss an incident pertaining to another employee. Roberts
told her that she was not supposed to wear the shirt, and
Randolph denied that there was any such rule. Robertsinquired
whether she asked for permission to wear the shirt. When
Randolph rejoined that other employees wore procompany
shirts, Roberts contended that they had asked for permission.
Randolph denied this, and asserted that the other employees
had been harassed or forced to wear the procompany T -shirts.

Roberts testified on this subject, and agreed that he initiated
adiscussion about T-shirts with Randolph and told her that she
had not asked for permission, unlike the other e mployees.

2. Factual and legal conclusions

| credit Randolph’'s testimony, partialy corroborated by
Roberts, and find that Roberts informed her that she could not
wear a prounion T-shirt without obtaining permission. There
was no such rule at that time.

Respondent argues that Respondent did not discipline
Randolph or discriminate against her in any way® This is
irrelevant. The complaint does not allege that Roberts' action
constituted a violation of Section 8(a)(3), but, rather, that Re-
spondent imposed arule, which interfered with employee rights
under Section 7.

The Supreme Court has recognized that a hospital (or other
health careinstitution) “may bejustified inimposing somewhat
more stringent prohibitions than are generally permitted with
respect to union activity on the hospital’s premises. Beth Israel
Hospital v. NLRB, 437 U.S. 483, 495 (1978). Thereason isthe
need to “accommodate the special needs of patients for a tran-
quil environment.” Eastern Maine Medical Center v. NLRB,
658 F.2d 1, 4 (1st Cir. 1981). Absent such need, the Board and
the courtsuniformly hold that union activity such asthe display
of Union insignia is protected, and that a rule prohibiting it
violates Section 8(a)(1). Asociacion Hospital Del Maestro, Inc.
v. NLRB, 842 F.2d 575 (1st Cir. 1988), enfg. 283 NLRB 419
(1987); Hickory Creek Nursing Home, 295 NLRB 1144 (1989);
Family Nursing Home, 295 NLRB 923 (1989).

Respondent herein has not even asserted, much less proved,
that a need exists which would warrant any restriction on the
wearing of union T-shirts. | conclude that Respondent violated
Section 8(a)(1) by informing Marilyn Randol ph that she could
not wear a prounion T -shirt without first obtaining permission.

H. Respondent’ s Offer of Wage Increases and Benefitsin Re-
turn for the Union’s Agreement not to File Unfair Labor
Charges or Objections, and Agreement fromthe Board not to
Accept or Act on Same

On July 1, a few weeks before the election, administrator
Hugheswrote Union Official Jerkovich aletter offering to grant

9 R, Br. 66.

wage increases and benefits prior to the election, on condition
that the Union did thefollowing:

Obtain from the President of the International Union
assurancesin writing that your union or any union will not
file any unfair labor practice charges or objections to the
election because of anything | might say or give during
thisperiod.

Obtain waivers in writing from the National Labor Re-
lations Board that they will not accept or act upon any un-
fair labor practice charges or objections to the election
filed by any party because of anything that might be said
or given during thevoting period?

In a case where the employer conditioned reinstatement of an
employee upon hiswithdrawal of charges and fo rbearance from
filing future charges, the Board agreed with the judge’s state-
ment that “future rights of employees aswell astherightsf the
public may not be traded away in this manner.” Mandel Secu-
rity Bureau, 202 NLRB 117, 119 (1973). The Board's position
has been further described asfollows:

While parties to contract and employment-related dis-
putesshould be allowed | atitude in proposing and reaching
mutually satisfactory settlements with respect to such dis-
putes, this latitude is not without limits. Specifically, the
Board has astatutory duty not to sanction coercion and in-
terference with tesic statutory rights. It is established
Board policy, for example, to prohibit an employer from
conditioning any benefit on an individual's agreement ei-
ther not to file or to withdraw unfair &bor practices
chargeswith the Board?

However in a case where the employer’s offer of benefits (a
reduction in discipline) was conditioned on the employee’s
agreement not to grieve the suspension, “i.e., not to overturn
the settlement of that one dispute,” the Board found no viola-
tion, since the condition did not involve the withdrawal of any
charges nor a promise to refrain from filing such charges or
engaging in protected activity in the future. Postal Service, 234
NLRB 820, 821 (1978).%

Inthe case at bar, thereisno indication that Respondent’ sof-
fer was intended to settle a particular dispute. Hughes wanted
the right to say or give anything in the future without any rem-
edy available to the Union. This amounted to a demand for
carte blanche to commit unfair labor practices. Hughes' de-
mand that the Board refuse to accept or act upon any unfair
|abor practice charges or objectionsto the election is ludicrous.
I conclude that Hughes' |etter violated Section 8(a)(1).

20 GC Exh. 39.

2 American Postal Workers, 240 NLRB 409, 412, Member Jenkins,
dissenting (1979). See aso General Motors Corp., 232 NLRB 335
(1977).

22 See also First National Supermarkets, 302 NLRB 727 (1991);
Phillips Pipe Line Co., 302 NLRB 732 (1991).
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I1l. THE ALLEGED DISCRIMINATION

A. Applicable Principles

The General Counsel has the burden of establishing a prima
facie case that is sufficient to support an inference that pro-
tected conduct was a motivating factor in an employer’s deci-
sion to discipline an employee. Once this is established, the
burden shifts to the Respondent to demonstrate that the disci-
pline would have been administered even in the absence of the
protected conduct. The General counsel must supply persua-
sive evidence that the employer acted because of antiunion
animus?

B. The Two Discharges of Toni Michelle Hill
1. Thefirst discharge

a. Hill’ semployment and union activity

Hill was employed on February 5 as a certified nursing asss-
tant (CNA) on the 11 p.m. to 7 am. shift. She signed a union
authorization card, was a member of the Union’s organizing
committee, and spoke to employees about the Union. She was
terminated on May 22* A few days before that time, she dis-
tributed handbills on the street in front of Respondent’ s facility.
Also, on May 2, she attended one of the mandatory mock bar-
gaining sessions conducted by Supervisor Prentice Smith.

Hill described Smith’s method of conducting the session,
i.e., one employee was selected to represent the Company, and
one the Union. Smith instructed each employee what to say.
When the mock union representative asked for higher wages,
the purported company representative agreed—at this point
Smith corrected her and told her to say that the Company had
no money.

Hill was sitting near the table, reading amanual provided by
the Union. She moved to thetable, and said that Smith was not
bargaining in good faith. He became “upset” and “irritated,”
with his face “red.” Banging the table, he stated, “We don’t
have any money.” Other employees joined in the protest, and
said that the Company could find money. Smith became irri-
tated with all of them, and said that all the Company had to do
was come to the table, and that bargaining could last for years.
Smith never finished his program. The employees became
quiet, and were thereafter released to return to duty.

b. Hill’sdischarge

Hill was not scheduled to work the next day. However, As-
sistant Director of Nursing Janet Brown called her and told her
to come in and speak with Registered Nurse Supervisor
McGaskle. The latter handed Hill atermination slip signed by
Janet Brown, and said that the Company would have to let her
go because “things were not working out.” The termination
slip refers to “several reprimands’, and states that there was no
“workable relationship” with Hill

23 Wright Line, 251 NLRB 1083 (1980), enfd. 662 F.2d 899 (1st Cir.
1981), approved in NLRB v. Transportation Management Corp., 462
U.S. 393 (1983); Manno Electric, 321 NLRB 278 fn. 12 (1996).

24 GC Exh. 50

%% GC Exh. 50.

As indicated, Hill was employed on February 5, and was as-
signed to the 11 p.m. shift. The first reprimand was issued on
February 22, when Hill was still in her orientation period. At
about midnight, she was transferred to another hall, where the
registered nurse was Renee Conko. The latter gave Hill a 30-
minute orientation, after which Hill started her regular duties.
Because of the delay, Hill was behind in her work, and, as the
end of the shift approached, she had not completed her “chart-
ing” of the patients, and filling the water pitchers. She -
proached RN @nko, informed her of this fact, and asked
whether the CNA on the next shift could fill the water pitchers.
According to Hill’s unrebutted testimony, Conko said, “Shit,”
and stated that shetired of CNA’snot doing their duty. AsHill
was leaving, she said to herself, “Isn’'t this shit.” Hill testified
credibly that she did fill up the water pitchers after receiving a
reprimand, although she had to do so after her shift ended. The
reprimand stated that Hill’ s offense was saying that she did not
have time to fill the water pitchers, and for foul language®®
CNA April Ford testified that water pitchers are frequently not
filled before the end of a shift, and that she had never known a
CNA to be reprimanded for failureto fill water pitchers.

The second reprimand is dated March 3, and alleges that Hill
called in at 10:20 p.m. to give notice that she would not be
present for her 11 p.m. shift, instead of giving the assetedly
required 2-hour notice?” Hill’s daughter had an asthma attack,
and she called from an emergency room.

The third reprimand, dated March 26, was for failure to
punch in and out for alunchbreak 8

Assistant Nursing Director Brown eviewed Hill’s file and
decided to terminate her. Brown could not recall the reprimand
issued to Hill for failure to call in on time before a shift. She
stated that she was present when RN Conko gave Hill a repri-
mand, and asserted that Hill refused to accept Conkao’s reason
for it, but agreed that she did not observe the exchange between
Conko and Hill which led to thereprimand. With respect to the
warning for failure to punch out for alunch period, Brown was
asked whether this was a serious offense, but declined to a-
swer. She agreed that she had issued warnings to other em-
ployees for the same offense, and that none had been dis-
charged. Brown was asked a series of questions about Hill's
abilities in various aspects of her job, and had no criticism ex-
cept that Hill’s “attitude was not good.” Although “bad atti-
tude” is a violation of Cogburn policy, Brown never wrote a
reprimand to Hill for this alleged deficiency.

¢. Comparativetreatment of other e mployees

Felicia Johnson was hired on November 20, 19952 and, ac-
cordingly, her 90-day probationary period ended on February
19. On February 12, Johnson called in a 3 p.m. to say she
would not be availablefor her shift beginning at that time. The
reprimand statesthat the reclui red call-in timewas one and one-
half hours before shift time®

% GC Exh. 47.

" GC Exh. 49.

%8 GC Exh. 46.

* R, Exh. 35, P5.

%0 R. Exh. 52. Notethat Toni Hill was reprimanded for failingto call
in 2 hours before shift time. Supra, fn. 25.
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On February 16, still within Johnson’s probationary period,
she was reprimanded for leaving three patients soiled. The
reprimand states that repetition of this offense would result in
suspension or termination. Johnson refused to sign the repri-
mand, giving various reasons!

Despite Johnson’s refusal to sign the reprimand, and the fact
that the offense took place near the end of her probationary
period, Brown asserted that Johnson was not terminated be-
cause shetold supervisors shewould try to do better.

On May 25, Tanya Knox received a reprimand for being
wrapped in a blanket in the dayroom with her eyes closed, and
for being asked epeatedly to remove soiled linens from a
room32 On May 29, she was reprimanded for failure to call in
before being absent® On May 9, her ice pitchers were not
filled, and a bathroom contained human waste®* On June 20,
shewasano-call no-show and received areprimand stating that
she would be terminated if this hgppened again. Knox did not
call orasshow up again, and was listed on June 22 as having
“quit.”

d. Legal conclusions

Respondent’s animus against the union movement is estab-
lished by its numerous violations of Section 8(a)(1) described
in the preceding section of this decision. Hill engaged in the
activities in which the other union proponents participated and,
in addition, emerged as aleader of the union movement on May
2, when she opposed and angered Prentice Smith in his conduct
of themock bargaining session.

Respondent argues that Assistant Director of Nursing Janet
Brown had no knowledge of Hill’s union activities® This
argument is fatuous in light of Respondent’s determined effort
to obtain knowledge of the union sympathies of its employees.
Former Supervisor Carol Purvis identified Janet Brown as one
of the management participants in the first meeting with con-
sultant Jay Cole, and in later meetings. In light of this coordi-
nated effort, it is unbelievable that Supervisor Brown would not
have heard about Hill’s actions in Prentice Smith’s mock bar-
gaining session. | do not credit Brown’ stestimony that she did
not speak with any other individual about Hill, as she was an
evasive and unreliable witness. Brown’s knowledge may also
be inferred from the timing of Hill’s discharge, immediately
after she began handbilling, and after the mock bargaining ses-
sion. In opposition to an inference based on timing. Respon-
dent argues that the end of a probationary period—in this case
Hill’s—is the appropriate time to review an employee's file¥”
Y et Brown herself testified that she had terminated probation-
ary employees prior to the end of their probationary periods.

Finally, supervisor Prentice Smith obviously had knowledge
of Hill’s actions, and his knowledge is attributable to Respon-
dent.

31 1hid.

%2 GC Exh. 51.
33 1hid.

34 | bid.

35 1hid.

%6 R. Br.58.

37 1bid.

This evidence is augmented by Hill’s good work record, ad-
mitted by Brown, and by Respondent’s disparate treatment of
other employees who committed offenses. Hill’ stransgressions
were minor compared to Felicia Johnson’s leaving three pa-
tients soiled, and Tanya Knox’s many offenses, one of which
can accurately be characterized as sleeping on the job. Al-
though Respondent contends that Knox was discharged, its
records state that she quit. Respondent’s failure to discharge
these employees, while discharging Hill for lesser offenses,
constitutes additional evidence of its discriminatory motivation.
AthensDisposal Co., 315 NLRB 87 fn. 1 (1994).

Accordingly, the General Counsel has established a prima
facie case that protected conduct was a factor in Respondent’s
decision to discharge Hill. Respondent has not established that
it would have discharged her even in the absence of the pro-
tected conduct. Indeed, itslenient treatment of other employees
committing graver offenses shows that it would not have done
s0. Since Respondent has thus failed to rebut the General
Counsel’s primafacie case, | conclude that it violated Section
8(a)(3) by discharging Hill on May 2 for discriminatory rea-
sons.

2. The second discharge

Medforce is an employment agency that staffs personnel for
medical institutions, doctors offices, and for private duty.
Respondent’s director of nursing at its Midtown location,
Joanne Adams, requests Brenda Rucker at Medforce to send the
desired categories and number of personnel. Medforce dis-
cusses Respondent’s request with its personnel, and asks if any
would like to work there. Medforce discusses disciplinary
matters with Respondent. If the latter does not want a particu-
lar employee, Medforce does not send the employee back to the
facility. Respondent’s supervisors supervise the work of the
Medforce employees, and Medforce does not give them any
instructions about their duties. | conclude that Medforce is an
agent of Respondent. Eldeco, Inc., 321 NLRB 857, 863 (1996),
enfd. as modified 132 F.3d 1007 (4th Cir. 1997)

On August 3, Hill filed an application with Medforce. In
listing her prior employers, she did not mention Cogburn. The
latter sent in arequest for staffing at its Midtown facility, and
Brenda Rucker sent her out there. Hill testified without contra-
diction that one of the nurses told her that she was the best
agent that Medforcehad ever sent to thefacility.

At about the end of 2 weeks at Midtown, Hill ran into Pren-
tice Smith. They recognized each other. Shortly thereafter
Brenda Rucker received a call from Joanne Adams at Midtown
wanting to know whether “Toni” and “M ichelle” Hill were the
same person. Adams said that a supervisor, probably Prentice
Smith, had asked the question. Rucker replied that it was the
same person. The following week, Adams instructed Rucker
not to return Hill to the facility, because she had been a former
employee of Cogburn. Rucker complied, and assigned Hill to
other jobs, which she performed without incident.

Prentice Smith contended that he received atelephone call at
night from one of the Midtown nurses, asserting that a Toni
Hill had been involved in an “incident’ with one of the patients.
Smith could not remember the name of the nurse. He did not
recall the details of the dleged incident, and did not conduct
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any investigation. Hill testified that she was asked about a
patient who had bruised her arm at the Tuscal oosa Street facil-
ity. She did not know the identity of the patient, was not re-
quired to fill out any report, and was not reprimanded. | con-
clude that the testimony of Brenda Rucker and Toni Hill is
more reliable than that of Prentice Smith.

| find, as Rucker and Hill testified, that Respondent m-
structed Medforce not to send Hill back to Midtown because
she had previously been an employee of the Company. She
was no longer an empl oyee because Respondent had unlawfully
discharged her. Hill’s failure to list Respondent as a prior em-
ployer on her Medforce application isirrelevant. This was not
the reason Respondent instructed Medforce not to send her
back. Since Hill would have continued to be employed at Tus-
caloosa Street but for her unlawful discharge, Respondent can-
not justify its instruction to Medforce on the basis that she had
been aformer employee. | conclude that Respondent instructed
Medforce to stop sending Hill to Midtown for the same dis-
criminatory reasons which caused it to discharge her from Tus-
caloosa Street, and that Respondent again violated Section
8(a)(3) of the Act.

C. Thedischarge of Carla Wiggins

1. Theevidence

Carla Wiggins was hired as a dietary aide in March 1995.
On May 16, she and most of the other dietary aides started
wearing aunion button, which said, “Fight for Dignity.” | have
previously found that Owner and Vice President Steve Roberts
and director of admissions Ann Bell unlawfully interrogated
her on that day concerning what the button said. This incident
ledtoWiggins' dischargethe sameday.

Wiggins credibly testified that, in response to Bell’s inquiry
astowhat the button said, Wiggins replied, “ Fight for Dignity.”
Steve Roberts testified that Bell came to him and reported that
Wigginswas “quiet and withdrawn,” and was wearing a button.
Raoberts contended that Bell told him she asked Wiggins what
the button said, and that Wiggins did not reply. | credit Wig-
gins' testimony that shedid reply.

Roberts then went to the dining room. His object, he testi-
fied, was to “observe Wiggins behavior.” He was informed
that shewas normally ajovial person, and he wanted to find out
“what waswrong” with Wiggins.

Roberts asserted that he first observed Wiggins from a dis-
tance of 18-20 feet, and then walked behind the serving line
and observed her from adistance of 7-8 feet. Wigginstestified
that shewas her “normal self” that day. Her testimony reads:

| was serving. | was bending down to get aplate. |
was serving someone at that time. And he came from be-
hind me. | didn't see him come. He came from behind
me. Hescared me. | didn'treally seehim ... Hecameup
behind me from nowhere.

Roberts asked her what the button said. Wiggins testified on
cross-examination, that she said, “Fight for Dignity,” and held
up the button and showed it to Roberts. He then asked whether
she felt that she was not being treated with dignity. “I didn’t
say that,” Wiggins replied. Roberts asked the same question
again, and received the same answer.

Roberts agreed that the first thing he said was, “What does
your button say?” Wiggins was serving a box lunch, and did
not answer. He asked again, and she still did not answer. She
then said to him, “It says ‘Fight for Dignity.”” Roberts then
asked, “Don’'t we treat you with dignity” and left. He denied
knowing that Wiggins' button was a Union button.

Alma Hayward and Shenece McCollum corroborated Wig-
gins. She was not talking loud. According to Hayward, Wi-
ginslooked “scared” when Robertswastalking to her. Hewas
“close enough to touch her.”

Roberts then told Dietary Manager Sonya O’ Shea about the
incident. He told O’ Shea that Wiggins had a bad attitude; he
asserted concern that she might treat the residents the way she
had treated him. Roberts agreed that neither he, Sonya O’ Shea,
nor Ann Bell had received any complaints about Wiggins from
residents. He agreed that he did not conduct any investigation
of Wiggins' “bad attitude.”

Respondent has a progressive disciplinary system starting
with awarning and ending with termination. The seriousness
of the offense and the employee’s past history are to be taken
into account. The policy procedure manual lists 17 offenses
warranting immediate dismissal. One of these is “refusal to
carry out orders. . . insubordination.”*® Roberts contended that
W iggins had been insubordinate.

O’ Shea had just come back from 2 weeks of medical |eave.
Shetestified about an incident involving Wiggins and Assistant
Dietary Manager Virginia Mitchell about 2 weeks before the
one on May 16 involving Wiggins and Roberts. Mitchell re-
ported to O’ Sheathat there had been ameeting of employeesin
the dining room. When they came out, Mitchell asked Wig-
gins, “What's going on?” Wiggins replied that she was not
goingtotell her, because Mitchell “tells everybody’ s business.”
Mitchell protested to O’ Shea that Wiggins had been “rude,”
and O’ Shea asked Wiggins for an explanation. “What’swrong
with you?’ she asked. Wiggins assertedly replied that she was
“sick and tired of the Union.” O’ Shea asked Wiggins whether
anybody was “pressuring her,” and Wigginsdenied it. Mitchell
wrote up Wigginsfor thisincident.

O’ Shea described the relationship between Wigginsand Ann
Bell asone of jovial joking, usually about the good clothes Bell
was wearing. However, Wigginsdid not engage in thistype of
conversation with Bell on May 16.

After Roberts reported the incident with Wigginson May 16,
O’ Shea decided to terminate Wiggins before talking with her,
although she described Wiggins as one of her best employees.
O’ Shea testified that she made this decision because of Wi-
gins “attitude.”

O’ Shea tedtified that if an employee wasn’t smiling, was de-
pressed, or in a bad mood, that this would “be a pretty minor
violation of Company policy.” Asked whether an enployee’s
refusal to discuss a problem was “rude,” O’ Shea said that it
would depend upon the situation. She defined “bad attitude” as
not maintaining a pleasant attitude for residents, talking loud,
disruption, or ignoring staff members. O’Shea agreed that,
under this policy, she could issue a disciplinary notice to every

¥ GCExh. 3.
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employee. She has not “written up” everybody who has had a
“bad attitude.”

After her conversation with Roberts, O’ Shea called Wiggins
to her office and terminated her, within 20 minutes of the time
Roberts had his conversation with Wiggins. The termination
notice reads:

Ms. Wiggins is being terminated due to her conduct
towards other staff members. Our policy states that you
are to speak and act all time in such a manner to bring
credit and respect to yourself your department and the
health center. Wiggins has been reported by staff mem-
bers as not having a pleasant attitude ignoring them as
they come thru the seving line and speaking to her. Mr.
Steve Roberts asked her a question and she did not answer
him until he confronted her. Thistype of attitude will not
be tolerated®

2. Factual and legal conclusions

Respondent’ s animus against the Union has already been es-
tablished. Most of the dietary aides started wearing union but-
tons on May 16. Prior to Roberts' conversation with Wiggins,
Ann Bell had already asked her what the button said, and had
received the reply “Fight for Dignity.” Roberts denial that he
knew Wiggins' button was a union button is inconsistent with
Respondent’ s assiduous collection of information on the union
sympathies of its employees, the fact that Wiggins had already
answered Ann Bell’s question about the button, and the per-
emptory nature of Roberts' inquiry. He did not first ask Wi-
gins what was “wrong” with her—his asserted reason for the
interrogation. Rather, hisfirst question was, “What does your
button say?’ In light of these facts, | do not credit Roberts
denial that he knew the button was a union button, and con-
cludethat hedid know this.

| credit Wiggins' corroborated testimony that Roberts came
up behind her “from nowhere”, and that she did not see him, at
least initially. Nonetheless, she did answer his question, twice
verbally and once by holding up the button for Roberts’ exami-
nation.

| further conclude that Wiggins' had no obligation to answer
Roberts, because his question was unlawful. This eliminates at
the outset Respondent’s asserted reason for discharging Wig-
gins.

Other inconsistencies and contradictions in Rspondent’s
evidence support this conclusion. Although Roberts claimed
that Wiggins had been insubordinate, the termination notice
does not even allege this reason, for which there is no founda-
tion. Wiggins' conduct did not meet any of the criteriafor “bad
attitude” described by O’ Shea. Thus, Wiggins was not loud or
disruptive, and did not ignore staff members. A Ithough O’ Shea
did not reprimand everyone who demonstrated a“ bad attitude,”
she proceeded immediately to the drastic discipline of dis-
charge in the case of Wiggins—one of her best employees.
Assistant dietary manager Mitchell asked Wiggins what was
“going on” in a meeting of employees. Wiggins efused to
answer and refused to complain to O’ Shea that she had been
“pressured” to join the Union. She was then given areprimand

39 GC Exh. 54.

for her “bad attitude,” i.e., refusing to cooperate with the Com-
pany’ ssurveillance of itsemploy ees.

Respondent thus gave no reason to Wigginsfor her discharge
except her attitude. However, where an employer givesonly an
employee’s “attitude” as the reason for his discharge, and fails
to inform him as to any other reason, the Board has long held
that an inference may be drawn that the real reason is not
among those asserted. Resolute Realty Management, 297
NLRB 679, 687 (1989). The timing of Wiggins' discharge—
immediately after she started wearing a union button constitutes
evidence of discrimination. The fact that O’ Shea decided to
discharge Wiggins before obtaining her version of the events
further establishes Respondent’s discriminatory motivation
under established Board law. | conclude that Respondent dis-
charged Wiggins on May 16, because of her union sympathies,
inviolation of Section 8(a)(3) and (1) of the Act.

D. The Discharge of Ethel Husband

1. Theevidence

Ethel Husband was hired in April 1995, and worked until
May 16, 1996, at which time she was discharged about 30 min-
utes after CarlaWiggins.

Husband was a cook on the morning shift, from 5 a.m. until
2 p.m. She opened the kitchen, and cooked breakfast and then
lunch. After preparing the food, Husband placed it on a
warmer table near the serving line. The warmer table had con-
trols, which adjusted the temperature, a function performed by
the employee on the serving line.

About 4 or 5 months after she began working, i.e., in about
in August or September 1995, Sonya O’ Sheatold her that some
red beans had been scorched. Hushand replied that they were
not scorched when she put them out, and that it was possible
that the employees on the serving line had turned up the
warmer too high. Other than that, Husband received no criti-
cism about her cooking. Neither O’ Shea, Mitchell, nor admin-
istrator Hughes issued any reprimands. On occasion, O’ Shea
complimented Husband about her cooking.

On the morning of May 16, Husband put on a union button,
as did Wiggins and most of the other dietary aides. After put-
ting on the button, Husband went to the restroom. On the way,
a head nurse asked her what the button said, but Husband did
not reply.

At about 1 p.m., Husband was called to O’ Shea’s office.
The latter told her that she had received a lot of complaints
from the administrative staff, and that some residents said that
some the food was too salty. O’ Shea mentioned lima beans, to
which Husband replied that she knew about the red beans, but
not limabeans. Husband stated that the kitchen had been out of
salt for aperiod of time when O’ Shea was absent on sick leave.
O’ Sheathen discharged Husband.

O’ Shea contended that Husband had failed to prepare food
properly in that she had not taken it out of the freezer in al-
vance, and had failed to cook roast beef and chicken suffi-
ciently. O’ Sheaasserted that she gave Husband verbal counsel-
ing for these offenses, but no written reprimands. She did not
keep any written record of the verba counseling. O’ Shea
agreed that Respondent’ s policy and procedure manual applies
to cooks. Thismanual readsin relevant part:
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PROCEDURE

VERBAL WARNINGS—Documentation including
date, time, infraction, summary of conversation should be
made. Notes of the counseling session should be for-
warded to the Department Head marked “Verbal Warning”
for theenployee' s personal file*

The procedure manua is dated January 1995* O’ Shea, how-
ever, asserted that the requirement of putting verbal warnings
into writing was not implemented until September 1996.

O’ Shea described the deficiencies of other cooks. Thus,
Cora Bailey burned or overcooked food two or three times—
roast beef, bacon, cornbread, and lima beans. She failed to
remove food from the freezer in time for cooking. O’ Sheagave
Bailey a verbal warning in December 1996, a written warning
in March 1997, and another verbal warning on the Friday be-
forethe hearing in this matter. She was not discharged.

Virginia Mitchell was in charge of the kitchen during the 2
weeks that O’ Shea was absent on sick leave. She contended
that Suzanne Hughes and about three residents complained that
the okra was burned, and that the food was too salty or too
bland. Mitchell did not recall that she spoke to Ethel Husband
about these complaints and was not sure that she talked to
O’ Shea about them before Husband was fired.

2. Factual and legal conclusions

The procedure manual is dated January 1995, and thereis no
evidence other than O’ Shea’ stestimony that it was not effective
when dated. | rely on the documentary evidence, and do not
credit O’ Shea's contention that the recording of verbal wam-
ings did not begin until September 1996. Accordingly, | con-
clude that this policy was in effect throughout the entirety of
Husband’s employment, which began in April 1995. Since
Respondent did not produce any such documentation, and be-
cause Husband was a credible witness, | accept her testimony
that she did not receive any reprimands, and that the only criti-
cism she received was O’ Shea' s comment about scorched red
beans, to which Husband respondent appropriately.

Husband' s credited testimony includes her averment that she
received no reprimand from VirginiaMitchell. Further, thereis
no evidence from Mitchell that she even spoke to O’ Shea about
Husband's alleged deficiencies during O’ Shea's 2week &-
sence. For thesereasons| discount Mitchell’ testimony as pro-
viding any justification for Mitchell’ sdischarge.

As in the case of Wiggins, the timing of the discharge, im-
mediately after Husband started wearing the union button, con-
stitutes evidence of discriminatory motivation. The credited
evidence shows that Husband was a satisfactory employee who
had been praised by O’ Shea. Cora Bailey, on the other hand,
had an unsatisfactory record, yet was still employed by Re-
spondent at the time of the hearing. This disparate treatment
constitutes further evidence of an unlawful reason for Hus-
band’ stermination. | conclude that she was discharged on May
16 because of her union sympathies manifested by her wearing
of the union button, in violation of Section 8(a)(3) and (1).

40 GC Exh. 3.
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D. The Discharge of Carl Langham

1. Theevidence

Carl Langham worked in the dietary department from Febru-
ary 1976 until May 17, 1996. He was a union supporter and
woreunion paraphemalia. | havefound that O’ Sheaunlawfully
interrogated himin April, at which time he informed her that he
was*“100% for the Union.”

On the morning of May 9, Langham was working a second
job. His normal starting time at Respondent’s facility was
10:30 am. Before that time, O’ Shea called his house and told
his mother to have him call the facility. His mother replied that
he was not in, and O’ Shea replied, “That's okay,” according to
O’ Shea s testimony. Langham arrived home at 9:30 am. and
received the message that Cogburn had called. Langham left
immediately for thefacility, wearing the shortsin which he had
been working. His house was 10 to 12 minutes from the facil-
ity.

According to Langham, he arrived at the facility at 9:50 a.m.
Mitchell was working on the line, and told him that she was
two employees short and needed him to come to work immedi-
ately. He replied that he would have to go back and change
clothes. Mitchell agreed, and told him to hurry back. Langham
did so, returned to the facility, and clocked in at 10:28 am., 2
minutes before his starting time. This fact is established be-
yond any doubt by Respondent’ stimekeeping records

Roberts and Mitchell gave testimony inconsistent with this
documentary evidence. Thus, Roberts testified that he saw
Langham clock in when he first arrived, wearing shorts.
Mitchell denied that Langham camein early. She asserted that
hecamein at his“regular time.” Mitchell omitted any explana-
tion for her early call to Langham’s house. Her alleged first
words to Langham were, “Carl, you're not in uniform,” even
though she agreed that Langham did not have a uniform.
Mitchell told Langham to go home and change, and asserts that
she next saw him at 10:50 am. She asked him to come to her
office and contended that he then admitted that he had clocked
in while not in uniform, and left to change into his uniform
without clocking out. Mitchell gave him areprimand for clock-
ing in and then |eaving the facility to change clothes™®

Langham testified that he denied to Mitchell that he had
clocked in and then left the premises; he affirmed that he re-
fused to sign the reprimand. There is no signature on the
document

That Langham clocked in at 10:28 am. isindisputable. It is
highly unlikely that he could have encountered Mitchell at that
time, received her instruction to go back home and change into
uniform, have done so, and have been back 22 minutes later at
10:50 am.—the time Mitchell contended she saw him a second
time. On this version, Langham would have made a round trip
of 20 to 24 minutes in 22 minutes, would have talked with
Mitchell, and would have changed clothesin hisresidence. On
Langham'’ sversion, that he arrived at 9:50 am. (and clocked in
at 10:28 am.) there would have been 38 minutes for these

42 GC Exh 53.
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events, a more likely sequence than Mitchell’ s impossible sce-
nario.

Finaly, Mitchell’s testimony that Langham admitted that he
clocked in and then left without clocking out is unbelievable. |
credit Langham’ stestimony that he denied thisto Mitchell, and
refused to sign the reprimand because the allegation was un-
true. Langham was atruthful witness, and his testimony that he
denied the allegation is supported by the unsigned reprimand
and theimpossibility of the version asserted by Mitchell.

On May 16, Langham started wearing a union button, to-
gether with the dietary aides. On the morning of May 17,
O’ Sheatold Langham that she was ordering a uniform for him,
since his probationary period was ending, and asked him what
size he wore. O’ Shea admitted seeing Langham wearing the
union button, as did Mitchell. Later that day at lunchtime,
O’ Shea and Steve Roberts discussed Langham. O’ Shea told
Roberts that she was “really surprised” that Roberts had not
discharged Langham on May 9 (when O’ Shea was absent) be-
cause “he left on Cogburn time . . . You're getting soft,”
O’ Shea told Roberts. The latter replied that he did not know
that Langham had left the facility, and would have discussed
the matter with Mitchell if he had known this. However,
O Shea testified that Mitchell told her Roberts had been in-
formed of thisalleged fact.

After O’ Shea's conversation with Roberts on May 17, she
called him into her office, presented him with the same repri-
mand Mitchell had given him on May 9, and asked him to sign
it. Langham again refused, for the same reason. O’ Shea then
discharged him. Shetold him that, if it were left up to her, she
would have suspended him, because hewasagood worker.

2. Legal conclusion

Respondent’s animus has already been established.
Langham’s union sympathies were known, and he had been
unlawfully interrogated. On May 17, the stale and unjustifiable
reprimand of May 9 was dredged up as apretext for Langham’s
discharge.  Whether the discharge was precipitated by
Langham’s donning the union button, or by O’ Shea s criticism
of Roberts for his failure to discharge Langham during
O’ Shea's absence, isirrelevant. Langham was discharged be-
cause of his union sympathies, in violation of Section 8(a)(3)
and (1).

D. The Dischargeof Elaine Collins

1. Collins' employment history and the transfer from
the hall to thedining area

Collins was an employee of Cogburn for ailmost 20 years.
During the early period of her employment she was a “direct
care” CNA. Sheworked “on the hall,” and was required to turn
and dress patients, and attend to their hygiene. According to
Nursing Director Joan Branning, work as a CNA on the hall
included bathing and weighing a patient. Weighing a patient
necessitates getting the patient out of the bed onto a scale.
According to Branning, “You have to lean over and bend and
twist and stoop and all kinds of contortions to get these resi-
dents off the side of the bed onto the scale.” Cogburn’s policy
was that two CNA’ s were supposed to do thisasateam. How-
ever, Branning agreed that CNA’ s occasionally attempted to do

this alone because of a shortage of CNA’s and that some had
sustained back injuries as aresult of attempting to lift a patient.
Elaine Collins testified to similar effect—CNA’s had to learn
“body mechanics,” and frequently had to lift patients alone.

Collins testified credibly that she suffered two back injuries,
and, in 1994, became unable to engage in thiswork. A position
became available as a CNA in the dining area. Collins asked
for and receiv ed it. Thisjob involved serving patients, handing
out snacks, and assisting patients in eating. She was not re-
quired to dress or bathe patients. Although Collins had to
weigh patients monthly, during the first days of each month,
this was done with colleagues, and she did not do it as often as
she did when on the hall. Collins' principal function was to
calculate and chart the weight of the patients.

Collins was cross-examined extensively on her testimony
that work in the dietary area was easier than work on the hall.
Thus, counsel pointed to the job description for a dietary asss-
tant, which Collins signed in 1993, and which specifies that
such employee must be “able to turn, bend, stoop, stretch and
lift in assisting patients as required without restraint.”*®

Collins answered with the following explanation:

Stooping and bending and stretching in the capacity | was
working (in thedietary area) wastotaly different fromwhen |

was working on the hall. . . . When patients come to the din-
ing room, they’re in wheelchairs; you roll them up to the ta-
ble. Whenyou'reonthehall, you aredoing total carefor that
patient. You're pulling that patient back and forth in the bed.

When we areweighing apatient (adietary areaduty) alot of

patients can geton the scale by themselves. | wasn't doing a
lot of bending over, pulling on the patient. . . . | did alot more
when | wasworking on the hal than | was doing in the capac-
ity | beeninthe past twoyears.

Shenece McCollum was a CNA who first worked onthe hall,
but who was transferred to the dining area on May 1.
McCollum gave testimony on the difference between the two
jobs. Thus, getting a patient out of bed as a CNA on the hall
involves standing on the edge of the bed, reaching across the
patient to the shoulder and hip, and pulling the patient over—
taking carethat the patient does not roll out of bed.

The feeding of patientsin the dining room involves wheeling
them in awheelchair to the table. They normally do not leave
the wheelchair .

McCollum next described the weighing process, which takes
place when the dietary aides are not in the dining room. If a
patient is in a wheelchair, the CNAs lift him up, “pivot” him,
and seat him on the scale. If a patient is bedridden, the CNAs
must roll the patient over to get him onto ascale. McCollum
agreed that this was the same type of maneuver as that used
when washing a patient, but two CNA’s would do it.
McCollum testified that there were “off days’ when there
would be only one dietary CNA to do theweighing. However,
this was from 8:40 until 10 am., at which time another CNA
would arrive and remain for the afternoon weighing. If asingle
CNA encountered a very heavy patient between 8:40 and 10
a.m., she would never attempt to weigh the patient herself, but

4 R. Exh. 15.
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would ask for assistance from one of the CNAs working on the
hall.

Elaine Collins named several employees who worked on
“light duty” as dietary aides because of various physical condi-
tions*® Some of these were pregnancies, and one was a
“twisted wrist.”

Administrator Suzanne Hughes testified that Collins received
an evaluation in 1986 in which she was described as “inspiring
to others” in dealing with people. In 1988 she was rated as
“excellent” overall, although only “fair” in dealing with people.
However, this went back up in later evaluations in the record
for 1993 and 1994. On both of these reports Collinsreceived a
score of “excellent” in all 13 categories, and, in the 1993
evaluation, received the highest possible scorein all categories.
Included in these categories was “attitude,” in which she dem-
onstrated a “keen interest in job and effort of nursing home,”
and “dealing with people,” in which Collins was “inspiring to
othersin being courteous.”*

Company Vice President Steve Roberts said that Collins was
“nice while she was there,” and Administrator Hughes testified
that she was a“good employee.”

Collins' fellow employees concurred with these opinions.
Shenece M cCollum worked with Collinsin the dining area, and
described her as a “good worker.” Several of the patients re-
quested her as their server, and she got along with other em-
ployees fairly well. In the weeks just before Collins left Cog-
burn, she was always a nice person to McCollum and to every-
one else. Carla Wiggins and Carl Langham gave similarly
favorable reports.

2. Collins' union activities and discharge

Caollins was one of the early supporters of the Union. She
signed an authorization card, spoke to employees, was a mem-
ber of the organizing committee and wore the “Fight for Dig-
nity” union button. Collins testified at the representation hear-
inginthiscaseon May 7 or 8. Management officials present at
this hearing were Suzanne Hughes, Janet Brown, and Janet
Doughdrill. Ten dayslater, on May 17, Collins was discharged
—Respondent’ sfourth discharge on May 16 and 17.

Administrator Suzanne Hughes testified that she had been
discussing atransfer of Collins with nursing director Branning
for at least a month prior to May 16. Branning, however, de-
nied that she discussed e matter with Hughes. Instead,
Shenece McCollum was transferred from the hall to the dining
area on May 1. After Collins was temporarily ordered to be
transferred back to the hall on May 7, “her spot in the dining
room had to be filled,” according to Branning. Accordingly,
Patricia Blackman was transferred from the hall to the dining
area.  Two employees thus went from the hall area, while
Collinswasto be sent back to the hall.

Collins was called to a meeting with nursing director Joan
Branning and assistant nursing director Janet Brown on May
16. Branning said that they were having “problems’ in the
dining area, which she did not identify. Also, they were start-
ing anew “buddy system,” and Collins would have to return to

6 Australia French, Lenore Young, Cat herine Fowler, and Diane
Davis.
47 GC Exhs. 36-37.

the hall. Branning said that they were “short” on the hall,
which Collinsinterpreted as meaning short of CNA’s.

Collins was “shocked” at this news, and protested that she
would have problems again working on the hall, and would
have to see her doctor. Branning examined a 1994 physica
examination of Collins, and said that she still needed her onthe
hall.

Collins visited her physician, Dr. M. Preston Daugherty Jr.
He had given her an annual physical examination a few days
before, on May 13, and concluded that she capabl e of function-
ing in the dietary department®® Collins told Dr. Daugherty
about the transfer, and he stated that she could not do work on
thehall. He gave her aletter dated May 16 stating that she had
degenerative disc disease of the lumbar spine and chronic lum-
bosacral strain. “Any bending, lifting, and stooping which
would be occasioned by doing hall work will aggravate her
condition and she should not be required to perform these
tasks.”*

Collins gave the letter to a supervisor for transmittal to Janet
Brown, and called her that night to verify receipt of the letter.
Brown told her to come in the next morning, May 17, and tem-
porarily assigned her to the north station feeding table.

Manning consulted with Suzanne Hughes, who read Dr.
Daugherty’s letter. Hughes testified that, after reading it, she
concluded that Collins was physically unable to work asa CNA
onthehall. Asked whether shestill intended to transfer Collins
back to the hall, Hughes merely replied that she and Manning
discussed the matter. Asked again, Hughes replied that, “since
both job descriptions were basically the same, we didn’t know
what she could do.”

Collins was called back to talk again with Brown and Man-
ning. Thelatter said: “Well, we don’t have anything for you to
do.” She asserted that Suzanne Hughes had read Dr.
Daugherty’ s letter and had “ problems” with it. Collins outlined
her duties in the dietary area, and said that she could still per-
form those functions.

Manning replied, “Well, we don't want you in the dining
area.” The eason Manning asserted was that Collins did not
smile as she formerly did, and had an “attitude problem.”
Collins responded that the patients were all glad to see her
back. She asked whether she could have her vacation. Man-
ning replied, “No . . . Wejust can't makeajob for you.”

Hughes testified originally that Collins could do the dietary
job satisfactorily. However, upon reading Dr. Daughtery’s
letter, she concluded that Collins could not perform as a CNA
on the hall. She contended that, since lifting, bending, and
stooping were part of the job descriptions of the CNA’s func-
tion in both the dietary area and on the hall, Collins could not
perform either work. Dr. Daughtery had said “she could not
perform any lifting, bending, or stooping.” Hughes neglected
to mention that the doctor’s statement of this restriction in his
May 16 letter was limited to hall work.

On June 24, Respondent published a document, which Steve
Roberts read to employees. It stated in part: “The only way
any of these released employees would come back is for the

“8 R. Exh. 16.
4 R. Exh. 25.
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Federal Court Judge to put agun to our heads.”®® According to
Roberts' testimony, this statement referred to one employeein
particula—Elaine Collins.

On June 28, Hughes wrote Collins a letter stating:

Y ou were remov ed from your assignment asaCNA in
the dining room due to your less than pleasant demeanor,
which generated complaints from residents, sponsors, and
staff members, and reassigned to a CNA position on a
nursing unit.

The letter notes that Collins saw another doctor at Hughes
request, and that he confirmed that Collins had a back problem.
Hughes' letter continues:

Asyou know, the lifting and pulling reguirements of a
CNA assignment in the dining room, which includes ser-
vice on the weight team, and an assignment on the hall are
substantially the same. Accordingly, we are puzzled by
the findings of Dr. Daughtery and Dr. Dyas® as you have
been performing the duties of a dining room CNA, which
included your diuties as a member of the weight team,
without corrplaining of any difficulties.

Despite this admission, Hughes stated that there were no posi-
tionsavailablefor Collins, based on the restrictions stated in the
doctors’ letters. The letter invites Collins to suggest “reason-
able accommodations” as to a position, and, if she failed to do
so, Hughes would conclude that she had “chosen to resign her
employment.”%?

On August 13, Dr. Daugherty wrote Hughes about her opin-
ions stated to Collins in Hughes' June 28 letter. In it he states
that Hughes referred Coallins to Dr. Edmund Dyas who said:
“We have only made the recommendation that she remain on
light duty.” Dr. Daugherty continued with a list of specific
restrictions for Collins> | conclude below that Collins was
discharged on May 17. Accordingly, Hughes' June 28 letter
and Dr. Daugherty’ s August 13 | etter were both after the fact.

Respondent presented witnesses who gave hearsay testimony
about Collins' attitude and demeanor. Virginia Mitchell testi-
fied that residents complained about Collins, but could not
remember specific incidents or names. Hughes testified that
Branning received reports that Collins was not interacting with
residents, and that Steve Robertstold her that hiswife observed
Coallins in the dining room with an “expressionless” demeanor.
Steve Roberts did not corroborate this, and his wife did not
testify. Branning testified that LPN Regina Smith complained
about Collins 3 weeks before the “transfer.” Smith’s complaint
is in evidence, and alleges a change in Collins' attitude and
demeanor in the prior 4 weeks. The memo is dated May 74—
when the representation hearing at which Collins testified was
in progress. Smith did not testify. Branning further asserted

0 GC Exh. 7, p.5.

51 The doct or to whom Collins was referred by Hughes.

%2 GC Exh. 34.

%3 She should not lift more than 10 pounds, should bend only at the
waist with proper body mechanics, should not bend and twist at the
same time, should not stoop and pick up objects without proper body
mechanics, and should not pull and lift patients. R. Exh. 17.

** GC Exh. 42.

that residents had made complaints to O’ Shea, but this was not
corroborated by O’ Shea or any other witness. No written com-
plaint was received from aresident, and Collins was never noti-
fied of any problem.

3. Factual and legal conclusions

a. Collins' employment record

Respondent’s animus against the union movement has d-
ready been documented. Collins, however, was a special case.
She was the only employee shown by the record to have testi-
fied against Respondent in the representation hearing. This
fact, together with her other union activities listed above,
brought her sharply to Respondent’s attention. Roberts' testi-
mony that he was referring particularly to Collins when he said
that Respondent would bring back discharged employees only
if a Federal judge held a gun to Respondent’s head, reveals the
depth and intensity of Respondent’s antiunion animus in gen-
eral, and against Collinsin particular.

Collins was an employee of almost 20 years standing, with a
glowing record. Her evaluations show an employee of the
highest caliber—in one of the evaluations she made a perfect
score. The employees who testified about her gave the same
opinion as to her work habits and rapport with colleagues and
patients. Even Respondent’s managers spoke favorably of
her—before shetestified at the representation hearing.

b. The nature of Coallins' two jobs

The factual issue regarding Collins' employment is whether
work asadietary aidewas|less strenuousthan that of aCNA on
the hall and thus that Respondent’s aborted transfer of Collins
back to the hall was to a more onerous job. Respondent cites
similar functional requirements in the job descriptions of both
positions. On the other hand, Collins and McCollum testified
that they were different, and that the dietary aide job was less
strenuous. Collins pointed out that patients in the dining area
simply wheeled to the table. As for weighing patients many
simply get on the scalethemselves. Collins frequently engaged
only in recording their weight. McCollum agreed that although
the maneuvers required to get a patient out of bed to weigh him
are the same as those required to wash him, there are two die-
tary aides to perform this job, except for 8:40 to 10 am., when
one CNA was off on certain days. During those times, a die-
tary CNA encountering aheavy patient would get the assstance
of another CNA on the hall. This is different from the “total
care” of patientsdescribed by Collinsfor a CNA on the hall.

The doctors' reports lead to the same conclusion. Dr.
Daugherty’s May 13 examination of Collinsindicated that she
was capable of functioning in the dietary department. After
learning of Respondent’s intention to transfer her back to the
hall, he stated functional limitations, but said that these would
prevent her from doing work on the hall. Dr. Dyas, to whom
Hughes referred Collins, was quoted by Dr. Daugherty as say -
ing that Collins should “remain on light duty.” Thisisanim-
plicit statement that Collins was still capable of doing work in
thedietary department.

The numerous employees with various impai rments assigned
to the dietary depatment show that Respondent itself consd-
ered this work as less strenuous. Hughes, in her June 28 letter
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to Collins, admitted that she was “puzzled” by the doctors
findings, since Collins had been performing as a dietary aide
without complaint. Hughes' “puzzlement” misreads the reports
of the doctors, who concluded that Collins was capable of
working in the dietary department.

I conclude that Respondent seized on similar functional re-
quirements in two job descriptions and misinterpreted the doc-
tors' repotts in order to develop a pretext for discriminating
against Collins.

c. Collins' discharge

On May 16, Nursing Director Manning told Collins that she
was being transferred back to the hall. When Collins presented
a letter from Dr. Daugherty stating Collins' physical limita-
tions, Hughes read the letter and concluded that Collins was
physically unable to perform as a CNA on the hall. After eva-
sive testimony as to what she intended to do with Collins,
Hughesreplied that they did not know what Collins could do.

When Collins talked with Manning again, the latter said,
“Well, we don’t have anything for you to do.” When Collins
asked to return to the dietary department, Manning said that
Collins had an “attitude problem.” When Collins asked
whether she could have a vacation, Manning replied, “No . . .
we just can’'t make ajob for you.” The Board has agreed that
statements of this nature from an employer to an employee
constitute termination of the employment relationship. Watts
Electric Corp., 323 NLRB 734, 735 (1997). Although the com-
plaint alleges that Respondent transferred Collins back to more
onerous work on the hall. | conclude that Respondent dis-
charged Collins on May 17. Hughes' June 28 letter to Collins
asserting that she had “resigned” her position unless she could
come up with “reasonable accommodations,” was mere win-
dow dressing designed to cloud the fact that Respondent had
aready fired Collins.

d. Respondent’ sasserted reasonsand conclusions

Branning's reason for the original decision to transfer
Coallins back to the hall was that Respondent was short of
CNA’s on the hall. However, Shenece McCollum was trans-
ferred from the hall to the dining area on May 1, and, after
Collinswas discharged on May 17, Patricia Blackman was al so
transferred from the hall to the dining area. | conclude that this
reason was pretextual.

Manning's asserted reason for refusing to let Collins return
to the dietary area was that she had an “attitude problem.”
However, in a prior evaluation, Collins received the highest
possible scorein the attitude category. Her colleaguesand even
Respondent’s managers concurred.  Respondent presented
hearsay evidence in attempts to contradict the favorable evi-
dence presented by the General Counsel. It has no probative
value and | conclude that the “bad attitude” reason for Respon-
dent’s refusal to return Collins to the dietary area was pretex-
tual in nature.

Respondent’s asserted reason that Collins was incapable of
continuing as a dietary aide because of physical limitationsis
contradicted by the medical record and Collins' proven capac-
ity to engagein thiswork.

We are |eft with the very strong prima facie case presented
by the General Counsel. Collins' established capacity as an
employee, her union activities, the brief period between her
testimony at the representation hearing and her discharge, and
the intensity of Respondent’s animus, warrant a finding that
Respondent discharged her because of those activities and her
testimony at the representation hearing, in violation of Section
8(a)(1), (3), and (4) of the Act.

G. Thedischarge of Brenda Kirk

1. Kirk’ semployment history

Brenda Kirk was hired in October 1995, as a sitter for Mrs.
Roberts, the mother of Suzanne Hughes and Steve and Bill
Roberts, Respondent’s owners. Mrs. Roberts suffered from
Parkinson’s disease and dementia, and underwent a tracheal
insert. Suzanne Hughes interviewed Kirk extensively before
assigning her to be the sitter for Mrs. Roberts. Hughes con-
cluded that Kirk was akind, caring, and stable individual.

Carol Purviswas hired in October 1995, and left Cogburnin
June 1997. She was the supervisor of the CNASs, and had re-
sponsibility for Mrs. Roberts' care. Purvis testified as follows
about Brenda Kirk:

From anurse’ sviewpoint, shewasexcellent. Shegave
Mrs. Roberts probably the best care that any sitter had ever
given to her. She was very attentive. She was very pro-
fessional.

Purvis testified that Kirk did not engage in any unusual or im-
proper behavior, that she did not receive any complaints about
her, and that Purvis was not asked to conduct any investigation
about her.

Laura Cowser, a witness for Respondent, was the staff nurse
in charge at the station where Mrs. Roberts' room was located.
Mrs. Roberts was one of Cowser’s patients, although Kirk was
responsible for her basic care. Cowser testified that Kirk gave
Mrs. Roberts “great care,” and that Cowser never heard any
complaintsabout her.

Kirk suffered a knee injury at the facility, and was told by
her doctor that she had to walk frequently as therapy. Hughes
agreed to this. Mrs. Roberts' room was small, and there was
another patient in the room, together with furniture. Kirk a-
rived early, and walked in the building before work. At other
times, she walked when Mrs. Roberts was asleep, and never left
without informing the nurses. Her walks lasted 15 to 20 min-
utes. Shelooked in on Mrs. Roberts' room as she passed it.

2. Kirk’sunion activities and discharge

The status of the sittersin the forthcoming election had been
in doubt. On June 29, Kirk received notification that the sitters
would be allowed to vote. On July 2, Kirk attended a Company
meeting of about 10 employees, which was conducted by RN
Cathy Ledbetter. Thelatter stated that if any employee said she
did not know whether she favored the Union, the statement was
not true—"You could bet that they werea“Yes vote.” Kirk
asked Ledbetter why Respondent was trying to keep the Union
out, what the Company was offering, what the employees
wanted, and whether the requests were unreasonable. Kirk
went to asecond campaign meeting the same day, conducted by
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Nursing Director Branning and dtended by Administrator
Hughes and other supervisors. Kirk told everybody that she
wanted information before she made a decision about the Union
and intended to go to aunion meeting.

The next day, July 3, Kathy Ledbetter gave Kirk a handbill
explaining why she should not vote for the Union. Branning
came into the room, and Kirk asked the supervisors about the
handbill.

On July 4, Director of Stting Services Mamie Parker told
Kirk that Administrator Hughes had said Kirk was walking too
much. Parker told Kirk to stop walking.

On July 5, Kirk was discussing a union flier with another
employee when Hughes came into Mrs. Roberts room, Hughes
asked for acopy of theflier, and Kirk gave her one. Kirk asked
about Hughes' complaint about her walking, and Hughes told
Kirk to stop walking. Kirk thereafter refrained from walking.
Hughes corroborated this, and testified that she had asked
Parker to tell Kirk to stay in Mrs. Roberts’ room.

On July 8, Kirk went to a union meeting and signed an au-
thorization card. On the same day, July 8, Director of Sitting
services Parker called Kirk and told her that she was being
taken off Mrs. Roberts case because Hughes did not want her
on the job any more. Kirk asked for the reason, and was told
that she had been heard crying hysterically in a hall, that she
had said there were demonsin Mrs. Roberts' room, and that she
waswalking excessively.

The first alleged incident happened about a month before
Kirk's termination. She met an applicant for employment in
the hallway, and the | atter told her that her mother had just died
and that she was recently divorced. The applicant cried, and
Kirk comforted her. Supervisor Janet Brown claimed that she
observed thisincident. Shewrote amemo stating that, on June
14, she observed Kirk “standing in the hallway with a young
lady who had come in for an interview, crying and praying.”
The memo is undated, and Brown was unable to recal when
she wrote it® Brown claimed that she discussed the incident
with Kirk’s supervisor, Mamie Parker. Kirk testified that she
comforted the applicant but denied crying.

The second incident involved a new roommate for Mrs.
Roberts. Kirk described her asa*combative patient who talked
excessively, rattled her bed and hollered and screamed.” On
the day in question, Kirk heard the roommate pick up the phone
and say, “Give me 666, Stan's residence.” Kirk lifted the
curtain separating the beds, and said “What?’" The roommate
received no response to her call, and threw a pitcher of water
against thewall.

Kirk testified that she was a minister of the Living Word
Christian Church, and ministered to residents of Respondent’s
facility. She affirmed that she believed in “ spirits,” on the au-
thority of the bible. Kirk discussed religious subjects with the
nurses on the nursing station, three of whom were “born-again
believers.” After the incident with Mrs. Roberts' roommate,
according to Kirk, she went to the nurses' station and reported
these events. The nurses started laughing. One of them asked
whether Kirk thought that the spirit of Mrs. Roberts' deceased
husband could be in the room. Kirk testified that she denied

%5 GC Exh. 45.

this—"once you're dead, you're gone,” athough a demonic
force can take the form of a deceased loved one. Kirk denied
that shefelt thiswasthe casein Mrs. Roberts’ room.

Laura Cowser was at the nurses' station. She testified that
Kirk first asked whether any of the nurses ever felt a presence
in aroom, but that nobody was there. Kirk came back to the
nurses' station afew minutes later, and said that Mrs. Roberts’
roommate had demons, had thrown a water pitcher against the
wall, and had called “666, Satan's residence.” Later, at the
request of supervisor Janet Brown, Cowser signed an undated
memo affirming substantially the same allegations as those
made in her testimony. She identified the signature of Lynette
Lacy on the same memo>®

Brenda Kirk denied that she ever said that Mrs. Roberts
room had demons. She merely discussed “spirits’ with the
nurses.

Suzanne Hughes testified that she instructed Mamie Parker
to fire Kirk, and that the “main reason was the demons.”
Hughes testified that Laura Cowser reported to Hughes that
Kirk had said Mrs. Roberts' roommate had demonsin her room
and had called the devil’s telephone number, 666. Lynette
Lacy, theunit clerk, was also present at thetime.

Hughes testified that she had never heard Kirk talk about
demons previously. She did not ask Kirk about Cowser’s re-
port. The following exchange took place during the General
Counsel’ s examination of Hughes:

Q. If Laura Cowser and Lynette Lacy said that Brenda
Kirk was an axe murderer, would you have fired her with-
out talking to Brendafirst?

A. If they saw her doit.

Hughes agreed that her mother’s roommate was agitated and
bothered Mrs. Roberts, and that she was moved to another
room.

Hughes also testified that Janet Brown told her that Brown
had seen Kirk in the hallway with a job applicant. “They were
holding hands, praying and crying together.” Nobody talked to
Kirk about thisincident. Hughesdid not seeKirk “crying.” She
agreed that praying with and assisting a person in need was the
proper thing to do.

Kirk filed a claim with the state unemployment compensa-
tion agency, and Respondent was asked the reason for her sepa-
ration. Director of sitter services Mamie Paker signed a re-
sponse saying that Kirk was taken off Mrs. Roberts' case be-
cause of “emotional instability.”” However, Kirk credibly
affirmed that Mamie Parker testified, at a hearing on her claim,
that Kirk was an excellent worker and that Parker had no com-
plaints about her. Parker said she was present at the hearing
because it was her job and she had to be there.

Kirk has not been given any other cases since being taken off
Mrs. Roberts' case.

3. Factual and legal conclusions

Brenda Kirk had been carefully selected by Suzanne Hughes
to be the sitter for Hughes' mother. She gave the best care that

%6 GC Exh. 46.
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any sitter had ever given Mrs. Roberts, in the opinion of CNA
Supervisor Carol Purvis. However, at a company meeting on
July 2, RN Cathy Ledbetter said that any employee stating she
did not know what her position was, in fact intended to vote for
the Union. Nonetheless, Kirk questioned Ledbetter and, at
another meeting the same day attended by Hughes and other
supervisors, stated that she wanted more information and in-
tended to go to a union meeting. Six days later she was fired.
Respondent’ s animus, its position that employ ees who reserved
stating their opinion really supported the Union, and the haste
with which Kirk was discharged make out a strong primafacie
case.

The Board has long held that an employer’s failure to con-
duct a fair investigation of alleged employee misconduct is
evidence of discriminatory motivation. In this case no investi-
gation whatever was conducted. The alleged “crying” incident
took place about 3 weeks before the discharge, and Kirk was
not even questioned about it. She wastold to stop walking, and
did so.

On the “demon” issue, Kirk merely reported to the nurses
what had happened in Mrs. Roberts' room. Cowser was solic-
ited by Supervisor Brown to sign a memo that Kirk said there
were demons in the room, and | ater testified to the same effect.
Kirk denied that she said this, and gave her version of the
nurses’ discussion of “spirits’ described above. Cowser herself
testified that she never heard any complaints about Kirk.
Hughes made no effort to ascertain the truth—if Cowser and
Lacy said Kirk was an “axe-murderer, Hughes would simply
fire Kirk without asking her about it!” Mamie Parker, after
telling the unemployment commission that Kirk was fired be-
cause of “emotional instability,” testified at a hearing that she
was an excellent worker, and tat Parker had no complaints
about her.

This contradictory evidence does not begin to rebut the Gen-
eral Counsel’s primafacie case. | credit Kirk, and find that she
was discharged on July 8 because of her union ativities and
sympathies, in violation of Section 8(a)(3) and (1).

H. The Deduction from Brenda Kirk’ s Paycheck

After Brenda Kirk’s leg injury sustained at work, Respon-
dent authorized her to receive medication from its pharmacy,
without charge. Kirk received monthly prescriptions without
paying for them, beginning in January 1996. After the meet-
ings described above in which Kirk made statements about the
Union, $43 was deducted from her next paycheck for this medi-
cation. Kirk complained to Suzanne Hughes and Mamie
Parker. The latter told Kirk that she would see about it, and
Kirk received payment for the deduction afew weeks |l ater.

The only reason that the record shows for the deduction was
Kirk’s union activities, which led to her discharge on July 8.
She had received the medication without charge for 6 months
prior to thistime. | conclude that the deduction was caused by
her union activities, and violated Section 8(a)(3) and (1).

IV. THE ALLEGED REFUSAL TO BARGAIN

1. The appropriate unit

The complaint alleges as appropriate a unit of various em-
ployees including certified nursing assistants (CNAs) and ex-

cluding various other employees some of them being licensed
practical nurses (LPNs)® Respondent’s Answer admits that
this is the unit found appropriate by the Regional Director's
Order and Direction of Election, that it appealed thisdetermin a-
tion to the Board, and that the appeal was denied. Nonetheless,
Respondent denies that the unit alleged in the complaint is
appropriate.

Respondent presented no evidence in support of this conten-
tion. Rather, it submitted various arguments in its brief. [t
argues that 32 LPNs were improperly excluded from the unit,
that they have the same supervision and share a community of
interest with the CNAs, and interact with other employees in-
cluded within the wit. Respondent acknowledges that the
LPNs possess a license which the CNAs do not have, and have
greater educational requirements. However, this merely esteb-
lishes that the LPNs are technical employees, and does not
require that they be excluded automatically from an overall unit
of service and maintenance enployees. Respondent cites Park
Manor Care Center, 305 NLRB 872 (1991), in support of its
argument>®

In the first place, Respondent’s argument constitutes an im-
permissible attempt to relitigate an issue previously raised and
decided in the underlying representation proceeding. Section
102.67(f) of the Board' s Rules reads:

The parties may, at any time, waive their right to re-
quest review. Failure to request review shall preclude
such parties from relitigating, in any related subsequent
unfair labor practice proceeding, any issue which was, or
could have been, raised in the representation proceeding.
Denial of a request for review shall constitute an affir-
mance of the Regional Director’s action which shall also
preclude relitigating any such issues in any related subse-
quent unfair labor practice proceeding. [Emphasis sup-
plied.]

The Board has relied on this section of the rulesin rejecting a
similar attempt to relitigate an issue raised in the prior represen-
tation proceeding. Hafadai Beach Hotel, 321 NLRB 116
(1996).

%8 The allegedly appropriate unit is as follows:

INCLUDED: Al full-time and regular part-time service and
maintenance employees, including certified nursng assistants
(CNAs), activity aides, dietary employees, cooks, maintenance
employees, housekeeping employees, laundry enployees, unit
secretaries, care plan secretary, nursing service secretary, PBX
operators, courier, pharmacy technician and medica supply tech-
nician employed at the Employer’'s 148 Tuscaloosa Street, Mo-
bile, Alabamafecility.

EXCLUDED: Activities director, assistant activities director,
admissions director, assistant admissions director, housekeeping
supervisor, assistant housekeeping supervisor, dietician, assistant
dietician, registered nurses (RNs) department heads, PBX supe-
visor, licensed practical nurses (LPNs), accounting assistants, pro-
fessional employees, guards and supervisors as defined in the Act.

%9 R. Br.90-93. Thecitation given in the brief is“Park Manor, 134
NLRB 1101 (1991).” | infer that this is an inadvertent error, and that
the correct citation is as given above.
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Respondent’ s assertions in its brief alone show that its argu-
ments have no merit. Park Manor held that afinding of techni-
cal status by LPNs does not automatically lead to exclusion
from the broader unit, or to finding appropriate a separate tech-
nical unit. Rather, whether or not technical employees may
constitute a separate appropriate unit depends on the relation-
ship to other nonprofessional employees. In Hillhaven Conva-
lescent Center, 318 NLRB 1017 (1995), the Board excluded
LPNsfrom the unit despite the presence of some factors argued
by Respondent herein to justify inclusion, to wit, common su-
pervision with CNA’s and similar working conditions. Factors
which supported exclusion of the LPNs in Hillhaven were the
LPNs' license and higher education requirements— factors also
present in this case (318 NLRB at 1018, fn. 8). Similar factors
led the Board to exclude LPNs from a unit similar to the onein
this case in Lincoln Park Nursng Home, 318 NLRB 1160
(1995).

Accordingly, | find that the unit set forth in the complaint is
an appropriate unit for collective bargaining.

2. TheUnion’ s mgjority status and the demand for bargaining

The parties agreed upon alist of 147 employees in the unit
set forth in the complaint who were employed on April 18.%°
The General counsel introduced 82 authorization cards signed
prior to that date by employees whose names appear on the
stipulated list of employees® The cards stated that the signer
authorized the Union to represent the employee for the purpose
of collective bargaining. Respondent presented no evidence to
indicate that the cards were explained to the signer in amanner
to disregard the clear language on the card. The signatures
were verified by testimony of a union agent who received the
card, by the testimony of other employees who witnessed the

% G.C. Exh. 55.

®1 | reserved ruling on the card of Elmira Theresa Hollins, pending
comparison with a verified signature of hers on another document in
evidence. | have examined the other document, and conclude that the
signature on the card is that of Elmira TheresaHollins. Accordingly, |
receive GC Exh. 222. | make the same ruling for the same reason in
the case of the card of Deloris Williams, GC Exh. 223.

The other employees who signed cards prior to April 18 are Bea
trice Anderson, Chilean Banks, Elizabeth Black, Patricia Blackman,
Dennia Boykin, Catherine Braggs, Angela Brasley, Acquinetta Brown,
Vera Bryant, Barbara Cade, Linda Carmichael, Yvonne Coleman,
Elaine Callins, Frankie Davis, Letty Davis, Roberta Donnell, Vanessa
Fells, Helen Flynn, April Ford, Carrie Franks, Awdralia French, Betty
Gamble, Emma George, Aucoin Geter, Alm aHayward, PatriciaHixon,
H. Ellen Jackson, Mary Jettere, Ethel Johnson, Felicia Johnson, Ladri-
ana Johnson, Delores Jones, Helen Jones, Mathew Jones, Zina Jones,
Tiny Judson, Felice Kidd, Auretha Ladd, Carl Langham, Linda
Leatherwood, Elizabeth Lockett, Marilyn McCarty, Shenece
McCollum, Madelene Miller, Derrick Muhamad, Timothy Oaks, De-
Cynthia O’'Neal, Sandra Ownens, Desdamonia Petton, Cable Perry,
Mildred Peters, Patricia Pettaway, Mary Pettaway, Mary Prince,
Marilyn Randolph, Yukaandis Roberson, Emaste Ruggs, Deidre
Shepard, Gloria Stewart, Stella Strait, Thomas Strait, Sherry Taylor,
Francine Thomas, Shanavie Thomas, Reginald Topin, Alfreda Tucker,
Melva Turner, JoAnn Walker, Lahomer Washington, Carla Wiggins,
Barbara Williams, Naomi Williams, Yvette Williams, Byron York,
Lenora Young, Angela Bradey, Glenda Joyce Rogers, Ethel Hushand,
Tameron Key, and Elizabeth Brooks.

card signing, and by the signers themselves, NLRB v. General
Wood Preservative, 905 F.2d 803 (4th Cir. 1990). | conclude
that the Union represented a majority of the employees on April
18 inthe appropriate unit designated above.

The pleadings establish that, on April 18, the Union de-
manded recognition and bargaining with Respondent with re-
spect to the employees in the designated unit. The corplaint
alleges that Respondent refused to bargain. Respondent’s an-
swer denies this allegation. The pleading is frivolous, and |
conclude that Respondent refused to bargain with the Union in
violation of Section 8(a)(5) and (1) of the Act.

In accordance with my findings above, | make the following

CONCLUSIONSOF LAW

1. Cogburn Health Care Center, Inc. is an employer engaged
in commerce within the meaning of Section 2(6) and (7) of the
Act.

2. Medforce, aDivision of MJP, Inc., is an agent of Cogburn
Health Care Center within the meaning of Section 2(13) of the
Act.

3. United Food and Commercial Workers Union, Local
1657, AFL—CIO is a labor organization within the meaning of
Section 2(5) of the Act.

4. Respondent violated Section 8(a)(1) of the Act by:

(a) Interrogating its employees about their union member-
ship, activities, and sympathies.

(b) Threatening its employees with closure of the facility if
they selected the Union astheir bargaining representative.

(c) Threatening its employees with discharge if they selected
the Union astheir bargaining representative.

(d) Telling its employees that it would not have to bargain
with the Union if the employees selected it as their bargaining
representative.

(e) Promising its employees a wage increase, insurance, and
other benefits if they ejected the Union as their bargaining
representative.

(f) Engaging in surveillance of its employees union activ i-
ties by use of video camera equipment and a private police
force.

(g) Informing its employees that it would be futile for them
to select the Union by requiring them to engage in mock collec-
tive-bargaining sessions in which the employer representatives
were instructed to say “No” to all union demands;

(h) Promulgating a rule, which prohibited employees from
wearing clothing reflecting union membership without first
getting permission from Respondent.

(i) Offering its employees an increase in benefits if they
would agree not to file unfair labor practice charges or objec-
tions to the election, and if they secured a waiver from the
Board agreeing that it will not act upon any such charges or
objections.

(j) Permitting procompany erployees to leave their work
stations and handbill on company property, while prohibiting
prounion employees from handbilling on company property,
thus pro mulgating an unlawful no-access rule.
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5. Respondent violated Section 8(a)(3) and (1) of the Act by
engaging in the following conduct because of its enployees
union activitiesand sympathies:

(a) Discharging Toni Hill on May 2 and causing its agent,
Medforce, to cease employing her at Respondent Mdtown’s
facility on August 13.

(b) Discharging Ethel Husband on May 16;

(c) Discharging CarlaWigginson May 16;

(d) Discharging Carl Langham on May 17;

(e) Discharging Brenda Kirk on July 5, and deducting the
amount of her medication from her paycheck.

6. Respondent violated Section 8(a)(1), (3), and (4) of the
Act by discharging Elaine Collins on May 17 because of her
union activities and sympathies, and because she gave testi-
mony for the Union in a representation proceeding.

7. The following employees of Respondent constitute a unit
appropriate for collective bargaining within the meaning of
Section 9(b) of the Act:

INCLUDED: All full-time and regular part-time ser-
vice and maintenance employees, including certified nurs-
ing assistants (CNAS), activity aides, dietary employees,
cooks, maintenance employees, housekegping employees,
laundry employees, unit secretaries, care plan secretary,
nursing service secretary, PBX operators, courier, phar-
macy technician and medical supply technician enployed
at the Employer’s 148 Tuscaloosa Street, Mobile, Ala-
bamafacility.

EXCLUDED: Activities director, assistant activities
director, admissions director, assistant admissionsdirector,
housekeeping supervisor, assistant housekeeping superv i-
sor, dietician, assitant dietician, registered nurses (RNs)
department heads, PBX supervisor, licensed practical
nurses (LPNs), accounting assistants, professional em-
ployees, guardsand supervisorsasdefined inthe Act.

8. On or prior to April 18, 1996, amajority of the employees
in the unit described above desgnated and selected the Union
as their representative for the purpose of collective bargaining
with Respondent, and, on April 18, 1996, the Union demanded
recognition and bargai ning.

9. Since April 18, 1996, Respondent has failed and refused to
recognize and bargain with the Union as the exclusive collec-
tive-bargaining representative of the employeesin the unit de-
scribed above, and hasthereby violated and isviolating Section
8(a)(5) and (1) of the Act.

10. Respondent has not violated the Act except as set forth
above.

VI. THE UNION’S OBJECTIONS TO THEELECTION

Most of the Union’ sobjectionstrack theunfair |abor practice
charges and findings decided above. Specifically, |sustain
Objections 1(d), 2(a), 3, 4, 5(b), 5(c), 6, 7(a), 7(c), 11, 13, 19,
and 20.

Objection 16 alleges that Respondent issued a written wam-
ing to Marilyn Randolph on July 12 for soliciting a letter of
recommendation from a family member of a resident on behalf
of Elaine Coallins, whom Respondent had discharged on May
17.

| have found above that Respondent violated Section 8(a)(1)
by informing Marilyn Randolph that she could not wear a
prounion T-shirt without first obtaining Respondent’s permis-
sion. On July 12, Randolph was summoned to a meeting with
Steve Roberts and Supervisor Janet Doughdrill, and was
handed a reprimand for allegedly violating Company policy by
asking the families of 2 residentsto submit reference lettersfor
Elaine Collins. Randolph asked to see evidence of the policies,
but Respondent was unable to provide any. Doughdrill lectured
Randolph with language similar to that used against the dis-
criminatees—she was “not herself,” and needed psychiatric
help.

I%ustain Objection 16.

THE REMEDY

It having been found that Respondent has committed unfair
labor practices, | shall recommend that it be ordered to cease
and desist therefrom and take certain affirmative action needed
to effectuate the policies of the Act.

It having been found that Respondent unlawfully discharged
Toni Hill on May 2, and August 13, Ethel Husband and Carla
Wiggins on May 16, Carl Langham and Elaine Collins on May
17, and Brenda Kirk on July 8, | shall recommend that Respon-
dent be ordered to offer each of them reinstatement to hisor her
former position, discharging replacement employees if neces-
sary, without prejudice to hisor her rightsand privileges previ-
ous enjoyed. It is further recommended that each of them be
made whole for any loss of earnings and other benefits he or
she may have suffered by reason of Respondent’s conduct to
the date of Respondent’s offer of reinstatement, in the manner
prescribed inF. W. Woolworth Co., 90 NLRB 289 (1950), with
interest as computed in New Horizons for the Retarded, 283
NLRB 1173 (1987).%

With respect to Respondent’s refusal to bargain, the General
Counsel and the Charging Party argue that a bargaining order
rather than a rerun election is appropriate, under the authority
of NLRB v. Gissel Packing Co., 395 U.S. 575 (1969). The
General Counsel argues that Respondent has committed “hall-
mark” violations of the Act.

Respondent’s unfair labor practices encompassed a
broad spectrum of activities, including threats of dis-
charge, plant closure and loss of benefits, numerous coer-
cive interrogations, promise of benefits, surveillance, futil-
ity, denial of accessto thefacility for union supporters, as-
signment of more onerous working conditions, interfer-
ence with access to the National Labor Relations Board,
the issuance of verbal and written warnings, and the actual
and constructive discharge of conspicuous union support-
ers. Respondent’s termination of six of the Unions
strongest supporters shortly before the representation elec-

62 Under New Horizons interest is computed at the “short term Fed-
eral rate” for the underpayment of taxes as set out in the 1986 amend-
ment to 26 U.S.C. §6621. Interest accrued before January 1, 1987 (the
effective date of the amendment), shall be computed asinFlorida Seel
Corp., 281 NLRB 651 (1977).
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tion—four within atwo day period—had a chilling effect
on the Union’ sorganizing campaign®

The Charging Party uses stronger language:

Cogburn’s response to the union campaign . . . was an
intentional pattern of flagrant violations of the Act. . . .
This pattern was carried out by all of the owners of Cog-
burn. ... It was put into effect with constant input by anti-
union advisor Cole . . .. Thisis, in other words, not a
situation in which an election must be set aside because of
isolated acts of rogue, overzealous supervisors. It is not
even a situation in which an employer tried to skirt the
law. It is asituation, instead, in which the employer liter-
ally and avowedly did not care about the law—it set about
to violate known law, to let employees know that it was
doing so, and to thumb its nose at the NLRB %

The Supreme Court in Gissdl, supra, held that the
Board's traditional remedies may be ineffective in some
cases and a bargaining order may be required, particularly
in cases marked by “outrageous’ and “pervasive’ unfair
labor practices. The Board has termed these “hallmark”
violations. Highland Plastics, 256 NLRB 146, 147
(1981).

I conclude that the violations which Respondent committed
constituted such “hallmark” violations, and that they tended to
intimidate employees. Respondent manifested edraordinarily
intense hostility to the Union, and opposition to the Board’'s
processes. Indeed, it stated to employees that it would not rein-
state the unlawfully discharged employees unless a federa
judge put a gun to its head. The Board and the courts have
approved of bargaining ordersin a host of cases where the em-
ployers committed violations no greater, or less than, those
which Respondent committed in this case® | conclude that
thereislittle likelihood that Respondent’s conduct will permit a
fair rerun election, and that a bargaining order is therefore gp-
propriate.

The Charging Party also argues that it should be reimbursed
for litigation expenses. The Board has discussed the principles
involved in thisissue, as set out inHeck's, Inc., 191 NLRB 886
(1971), where reimbursement of litigation expenses was held
justifiable only where the respondent’ s defense was “frivolous”
rather than “debaable.” Thus, the Board has recently stated:

While we must exercise appropriate caution in finding
factual or credibility based defenses to be frivolous, nei-
ther should we effectively hold that such defenses can
never be so. Each allegation of afrivolously maintained
defense must be evaluated in its particular context. We

% GC Br. 88.

5 GCBr. 71.

%5 Davis Supermarkets, Inc. v. NLRB, 2 F.3d 1162 (D.C. Cir. 1993);
NLRB v. C.J.R Transfer, 936 F.2d 390 (6th Cir. 1991); NLRB v. Q1
Motor Express, 25 F.3d 473 (7th Cir. 1994); Syline Distributors, 319
NLRB 270 (1995); Kentucky May Coal Co., 317 NLRB 60 (1995);
Frontier Hotel & Casino, 318 NLRB 857 (1995); and Sumo Airlines,
317 NLRB 383 (1995). See aso prior cases enumerated in under-
signed’s decision in Central Broadcast Co., 280 NLRB 501, 538 fn. 60
(1986).

believe that this approach is fully consistent with the prin-
ciples relied on in Heck's, because it does not discourage
access to the Board’s processes in any case where debat-
able issues, including genuine issues of credibility, exist.
To the extent that Heck’ smay be interpreted as precluding
the reimbursement of litigation expenses even when only
pro forma credibility resolutions are made, we modify that
policy to make clear that the Board may find a respon-
dent’ s defense frivolous and order reimbursement of litiga-
tion expenses where . . . the defense relies on testimony
that presents no legitimate issue of credibility. In such ex-
ceptional circumstances, reimbursement of these costs ef-
fectuates the policies of the Act by keeping the Board's
docket available for meritorious cases and by compensat-
ing charging parties and the General Counsel for their
needless expenditures caused by the respondent’s adher-
enceto aclearly meritless defense.

The Board considered the presence of issues other than the
oneon which the defense had no merit:

We find tha the presence of these additional allega-
tions is insufficient to defeat the Charging Parties and
General Counsel’s maotions for reimbursement of litigation
expenses. Whilewe do not pass on the particul ar merits of
any case previously decided by the Boad, we disagree
with the blanket notion that the assertion of a debatable
defense concerning any complaint allegation, or even the
dismissal of an alegation necessarily elevates the respon-
dent’s cefense to the level that it may appropriately be
characterized as debatable. Indeed, in any consolidated
proceeding . . . therewill be avariety of alleged violations,
and some may be withdrawn or found lacking in merit.
Limiting the award of litigation costs to only cases undi-
luted by other issues, however, would strongly encourage
separate litigation of alleged unfair labor practices, which
clearly would not be an efficient use of the Board's re-
sources.

Finally, the Board also held that the egregiousness of a re-
spondent’s conduct constituted a further basis br requiring
reimbursement of litigation expenses. Frontier Hotel & Ca-
sino, 318 NLRB 857, 861-862 (1995).

In this case, the principal issue concerning a remedy is the
appropriateness of a bargaining order rather than a rerun elec-
tion. Thispertainsto the refusal-to-bargainallegation. On this
issue, Respondent impermissibly attempted to relitigate the
appropriateness of the bargaining unit, and frivolously denied
that it had refused to bargain. Although there were other issues,
their presence does not raise Respondent’s defense to a level
that may be characterized as debatable, Frontier Hotel, supra.
Further the egregiousness of Respondent’s conduct constitutes
an additional reason for granting the Charging Party’s request
for reimbursement of litigation expenses. Accordingly, | shall
recommend that Respondent be ordered to reimburse the
Charging Party for its litigation expenses, as determined in a
supplemental proceeding®

6 The General Counsel did not request reimbursement for litigation
expenses,
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| shall further recommend a broad order, as Respondent’s
egregious and wide spread misconduct demonstrates a general
disregard for employees’ statutory rights. Hickmott Foods 242
NLRB 1357 (1979).

On these findings of fact and conclusions of law and on the
entire record, | issue the following recommended®”

ORDER

The Respondent, Cogburn Health Care Center, Inc., its offi-
cers, agents, successors, and assigns, shall

1. Cease and desist from

(a) Interrogating its employees about their union member-
ship, activities, or sympathies.

(b) Threatening its employees with closure of its facility if
the employees select the Union as their bargaining representa-
tive.

(c) Threatening its employees with discharge if they select
the Union astheir bargaining representative.

(d) Telling its employees that it would not have to bargain
with the Union if the employees select it as their bargaining
representative.

(e) Promising its employees a wage increase, insurance, or
other benefitsif they reject the Union astheir bargaining repre-
sentative.

(f) Engaging in surveillance of its employees' union activ i-
ties by use of video cameras, private police forces, or other-
wise.

(g) Informing its employees that it would be futile for them
to select the Union, by requiring them to engage in mock col-
lective bargaining sessions in which the employer representa-
tivesareinstructed to say “No” to all union demands.

(h) Promulgating or enforcing a rule which prohibits em-
ployees from wearing clothing reflecting union membership
without first getting permission from Respondent;

(i) Offering its employees an increase in benefits if they
agreenot to file unfair labor practice charges or objectionsto an
election, and if they secure a waiver from the Board that it will
not act on any such charges or objections.

(j) Permitting procompany erployees to leave their work
stations and handbill on company property, while prohibiting
prounion employ eesfrom handbilling on company property.

(k) Discouraging membership in United Food and Commer-
cial Workers Union, Local 1657, AFL—CIO, or any other labor
organization, by discharging employees because of their Union
activities or sympathies, or because they participate or testify in
Board proceedings, or by discriminating against them in any
other manner affecting their wages, hours, tenure of employ-
ment, or other conditions of employment.

() In any other manner, interfering with, restraining, or co-
ercing its employees with respect to their rights under Section 7
of the Act.

2. Take the following affirmative action necessary to effec-
tuate the policies of the Act.

7 If no eceptions are filed as provided by Sec. 102.46 of the
Board's Rules and Regulations, the findings, conclusions, and recom-
mended Order shall, as provided in Sec. 102.48 of the Rules, be
adopted by the Board and all objections to them shall be deemed
waived for all puposes.

(a) Within 14 days from the date of this Order, offer Toni
Hill, Ethel Husband, Carla Wiggins, Carl Langham, Brenda
Kirk, and Elaine Callins reinstatement to their former positions
or, if any such position no longer exists, to a substantially
equivalent position, dismissing if necessary any employee hired
to fill any such position, and make them whole in the manner
set forth in the remedy section of thisdecision.

(b) Within 14 days from the date of this order, remove from
itsrecordsall referencesto its unlawful discharges of Toni Hill,
Ethel Husband, Carla Wiggins, Carl Langham, Brenda Kirk,
and Elaine Collins, and inform each of them in writing that this
has been done, and that the af oresaid actionswill not be used as
the basis of any future discipline of them.

(c) Within 14 days from the date of this Order, rescind its
rule prohibiting employees from wearing clothing manifesting
membership in the above-named labor organization without
receiving permission from Respondent.

(d) Reimburse the Charging Party for its litigation expenses,
as determined in asupplemental proceeding.

(e) On request, recognize and bargain with United Food and
Commercial Workers Lhion, Local 1657, AFL-CIO, as the
collective-bargaining representative of the employees in the
following appropriate unit, and, if agreement is reached, reduce
it to aformal written document:

INCLUDED: All full-time and regular part time ser-
vice and maintenance employees, including certified nurs-
ing assistants (CNAS), activity aides, dietary employees,
cooks, maintenance employees, housekegping employees,
laundry employees, unit secretaries, care plan secretary,
nursing service secretary, PBX operators, courier, phar-
macy technician and medical supply technician enployed
at the Employer’s 148 Tuscaloosa Street, Mobile, Ala-
bamafacility .

EXCLUDED: Activities director, assistant activities
director, admissions director, assistant admissionsdirector,
housekeeping supervisor, assistant housekeeping supervi-
sor, dietician, assistant dietician, registered nurses (RNs)
department heads, PBX supervisor, licensed practical
nurses (LPNSs), accounting assistants, professional en-
ployees, guards and supervisorsasdefined inthe Act.

(f) Preserve and, within 14 days of arequest, make available
to the Board or the Board or its agents for examination and
copying, all payroll records, social security payment records,
timecards, personnel records and reports, and all other records
necessary to analyze the amount of backpay due under the
terms of thisOrder.

(g) Within 14 days after service by the Region, post at its
Tuscaloosa Street and Midtown facilities, Mobile, Alabama
copies of the attached notice marked “ Appendix.” % Copies of
the notice, on forms provided by the Regional Director for Re-
gion 15, after being signed by the Respondent's authorized

%8 |f this Order is enforced by ajudgment of a United States court of
appeals, the words in the notice reading “Posted by Order of the Na-
tional Labor Relations Board” shall read “Posted Pursuant to a Judg-
ment of the United States Court of Appeals Enforcing an Order of the
Nationa Labor Relations Board.”
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representative, shall be posted by the Respondent immediately
upon receipt and maintained for 60 consecutive days in con-
spicuous placesincluding all places where noticesto employees
are customarily posted. Reasonable steps shall be taken by the
Respondent to ensure that the notices are not altered, defaced,
or covered by any other material. In the event that, during the
pendency of these proceedings, the Respondent has gone out of
business or closed the facility involved in these proceedings,
the Respondent shall duplicate and mail, at its own expense, a
copy of the noticeto all current employees and former employ -
ees employed by the Respondent at any time since April 18,
1996.

(h) Within 21 days after service by the Region, file with the
Regional Director a sworn certification of aresponsible official
on aform provided by the Region attesting to the stepsthat the
Respondent hastaken to comply.

IT IS FURTHER ORDERED that the el ection in Case 15-RC-7988
isset aside.

Dated at Washington, D.C. June 4, 1998

APPENDIX

NoTicETo EMPLOYEES
PosTED BY ORDER OF THE
NATIONAL LABOR RELATIONS BOARD
An Agency of the United States Government

The National Labor Relations Board has found that we violated the
National Labor Relations Act and has ordered usto post and abide
by thisnotice.

Section 7 of the Act gives employeestheserights.

Toorganize

Toform, join, or assist any union

To bargain collectively through representatives of their
ownchoice

To act together for other mutual aid or protection

To choose not to engage in any of these protected con-
certed activities.

WE wiLL NOT interrogate our employees about their wnion
membership, activities, or sympathies.

WE wiLL NOT threaten our employees with closure of our fa-
cility if they select the Union astheir bargaining representative.

WE WILL NOT promise employees a wage increase, insurance,
or other benefits if they reject the Union as their bargaining
representative.

WEWILL NOTengage in surveillance of our employees’ union
activities by use of video cameras, private police forces, or
otherwise.

WEewiLL NoT inform our employeesthat it would be futile for
them to select the Union, by requiring them to engage in mock
collective bargaining sessions in which the employer represan-
tatives are instructed to say “No” to all union demands.

WE wiLL NOT promulgate or enforce a rule which prohibits
employees from wearing clothing reflecting union membership
without first obtaining our permission.

WE wiLL NoT offer our employees an increase in benefits if
they agree not to file unfair labor practice charges or objections
to an election, and if they secure a waiver from the Nationa
Labor Relations Board that it will not act on any such charges
or objections.

WE wiLL NOT permit procompany employees to leave their
work stations and handbill on company property, while prohib-
iting prounion employees from handbilling on company prop-
erty.

WE wiLL NoT discourage membership in United Food and
Commercial Workers Union, Local 1657, AFL-CIO, or any
other labor organization by discharging employees because of
their union activities, or because they participate or testify in
Board proceedings, or by discriminating against them in any
other manner.

WE wiILL NOT in any other manner interfere, restrain, or co-
erce our employeesin the exercise of their rights under Section
7 of the Act.

WEewiLLoffer Toni Hill, Ethel Husband, Carla Wggins, Carl
Langham, Brenda Kirk, and Elaine Collins reinstatement to
their former positions, and make them whole, with interest, for
any loss of earnings they may have suffered because of our
unlawful discharges of them.

WE wiLL remove from our records all references to the
above-cited unlawful discharges, and inform each employee
that this has been done, and that the discharges will not be used
asthe basis of any futurediscipline of them.

WE wiLL rescind our rule prohibiting employees from wear-
ing clothing manifesting membership in the Union without
receiving our permission.

WEWILL, on request, recognize and bargain with the above-
named Union as the representative our employees in the unit
found to be appropriate, and reduce any agreement reached to
writing.

WE wiLL reimburse the Union for its litigation expenses in-
curred asaresult of thisproceeding.

CoGBURN HEALTH CARE CENTER, INC.



